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Motions to Disnmiss Fourth Cause of Action
Based upon 18 U.S.C. 8§ 2512(1)(b)

Def endant s Robert Huggi ns, Kri sten Huggi ns, Eric Bush, and
Mel i ssa Bush nove for judgnment on the pleadings' on the issue of
whet her 18 U.S.C. § 2512% confers a private right of action. This
motion is opposed.® Oral argument was not requested and is not

deened necessary.

! Clerk's Docket No. 62 in DirecTV, lnc. v. Bush,
CV 03-0999- PHX ( HRH) .

2

The defendants and plaintiff's conplaint refer to a cause
of action under 18 U.S.C. 8§ 2512. As the relevant section of the
statute is § 2512(1)(b), the court hereinafter refers to a cause of
action under 18 U.S.C. § 2512(1)(b).

3 Clerk's Docket No. 72 in DirecTV, Inc. v. Bush,
CV 03-0999- PHX (HRH).




DirecTV in Arizona involving the all eged unl awf ul

Pr ocedur al Backgr ound

This case is one of many related civil cases filed by

satellite programm ng. These related cases are being

managed by the court but are not consoli dat ed.

several case managenent orders ("CMJ') regardi ng the joi ntly managed

cases ("JMC").

the court

However ,

wi th respect to notions raising | egal

CMO- 1 stayed all notion practice in the JMC

lifted the stay on notion practice as to the 2003 JMC.

CMO- 6 made special provisions, as sunmari zed herei nafter,

cation to all of the JMC

provi ded:

As regards procedures for notion practice,

(1) Wiile the facts of individual JMC may
vary consi derably, and while di scovery matters
will I'ikely have to be addressed on a case- by-
case basis, matters of law are likely to have
application in many if not all of the JMC

Except for good cause shown, |egal issues
involved in the JMC will be addressed only
once. [ 1]

These procedures further provided that:

(b) Motions initiated by a defendant rai sing
alegal issue applicableto nmultiple defendants
shall be served wupon all defendants and
plaintiff simultaneously and filed with proof
of service in the case file of the noving
defendant. Plaintiff has prepared and shal
provide to defense counsel wupon request a
master |ist of defendants in all of the JMCfor
use by defense counsel in serving such notions.
Plaintiff shall wupdate this master |ist

CMO-6 at 21 (June 29, 2004).
- 3 -
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regularly as necessary to keep the [list
current.[°]

The foregoing provision applied to "all of the JMC' and
CMO-6 further made provision for defendants in all of the JMC to
join in defense notion practice served upon them® Finally, CMO>6
provi ded that:

(h) Defendants in all of the JMC who are
served with a nulti-case notion are bound by
the court's decision on all defense notions,
i rrespective of whether or not they have joi ned
in or opposed the notion. The court wll file
its decision on nulti-case notions in al
affected cases. ...Having once ruled upon a
subject, the court will abide by its initial
rul i ng absent a clear show ng that the initial
ruling was wrong_or that it is inapplicable to
anot her party.[]

The parti es have observed t he foregoi ng procedures in the
devel opnment of the instant notion. Therefore, this order will have
application to the | egal issues herein decided for purposes of al
of the JMC unless a party to a JMC shall show cause why it should
not so apply within 14 days subsequent to the docketing of this
or der.

One further aspect of CMO 6 should be nentioned at this
juncture. In CMO>6, the court specifically noted that in at | east

one of the 2003 JMC, Judge Martone has ruled® that 18 U.S.C. § 2512

° Id. at 22 (footnote onitted).

0 See id. at 22-23, T Il1.F(c).

! 1d. at 23-24.

8 Order (Nov. 17, 2003), derk's Docket No. 51 in DirecTV

Inc. v. Hunrich, CV 03-0986-PHX (FJM.
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creates a private cause of action. Judge Martone's order provides
in pertinent part:
W read the statute to create a private

cause of action for a person whose comuni ca-

tion was intercepted against the interceptor

for all wviolations of chapter 119, except

section 2511(2)(a)(ii). It does not |limt the

private cause of action to violations involving

interception. Congress explicitly referenced

and exenpted section 2511(2)(a)(ii), but not

section 2512. W conclude that once a person

has i ntercepted a conmuni cation, the aggrieved

party may recover for the interchtor's posses-

sion of a device to intercept.[”]

Consequently, in CMO-6, this court directed that,
"[u] nl ess, on or before July 30, 2004, a party to the 2003 JMC shal |
show cause why the court should do otherwi se, there will be entered
inall of the 2003 JMC an order adopting the foregoing holding[] for
purposes of all of the 2003 JMC."' Plaintiff has asserted clains
based on violations of 18 U.S.C. § 2512(1)(b) in all of the 2003 and
2004 JMC.

On July 30, 2004, defendants Huggi ns and def endants Bush'!
filed a notion for judgnent on the pl eadi ngs on the i ssue of whet her

18 U.S.C. § 2512(1)(b) confers a private right of action. Ei ghteen

9 Id. at 2-3. This sane | anguage al so appears in: O der
at 2 (Nov. 10, 2003), Cerk's Docket No. 31 in DirecTV, Inc. v.
G ueneneier, CV 03-0968-PHX (HRH); Order at 2 (Nov. 17, 2003),
Clerk's Docket No. 47 in DirecTV, Inc. v. Podczerw nski,
CV 03-0973-PHX (HRH); and Order at 2 (Nov. 10, 2003), derk's Docket
No. 17 in DirecTV, Inc. v. Goto, CV 03-0975-PHX (HRH)

10 CMO-6 at 7.
1 Def endants Bush and plaintiff have reached a settlenent.
See Clerk's Docket No. 78 in DirecTV, Inc. v. Bush, CV 03-0999-PHX
(HRH). This notion remains viable as to defendants Huggi ns i n Bush
and the remaini ng defendants in the other JMC
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def endant s** filed notices of joinder in the notion for judgnment on
t he pl eadings, including Daniel Gueneneier, who also noved for
reconsi deration of Judge Martone's order®™ denying G ueneneier's
notion to dismss plaintiff's claimunder 18 U . S.C. 8§ 2512(1)(b).

Applicable Legal Standard

Rul e 12(c), Federal Rules of Cvil Procedure, provides:

After the pl eadings are closed but within such
time as not to delay the trial, any party may
nmove for judgment on the pleadings. If, on a
notion for judgnment on the pleadings, matters
out si de the pl eadings are presented to and not
excluded by the court, the notion shall be
treated as one for summary judgnent and dis-
posed of as provided in Rule 56, and all
parties shall be given reasonabl e opportunity
to present all material nade pertinent to such
a notion by Rule 56.

"Judgnent on the pleadings is proper when, taking all the allega-
tions in the pleadings as true, the noving party is entitled to

judgnment as a matter of law." Honey v. Distelrath, 195 F. 3d 531,

12 Defendant Clinton L. Holeman in DirecTV, Inc. v. Bush
CV 03-0999- PHX (HRH); defendants M chael and G ndy [sic] Montgomnery
in DirecTV, Inc. v. Mntgonery, CV 03-2180-PCT (HRH); defendants
Barry and Wl ma O Connor in DirecTV, Inc. v. O Connor, CV03-1000- PHX
(HRH); defendants WIIliam and Suzanne Goforth in DirecTV, Inc. v.
&oforth, CV 03-0977-PHX (HRH); defendant Bradley Matz in DirecTV
Inc. v. Matz, CV 04-0814-PHX (HRH); defendants David and Sharon
AQiver inDrecTV, Inc. v. Aiver, CV 03-0995-PHX (HRH); defendants
Richard and Carolyn Tirendi in DrecTV, Inc. v. Tirendi
CV 03-0971-PHX (HRH); defendants Jeffrey and M nnie Jo Shoults in
DirecTV, Inc. v. Shoults, CV 04-0505-PHX (HRH); defendant Roy
SalcidoinDirecTV, Inc. v. Salcido, CV04-0851-PHX (HRH); defendant
G ueneneier in DirecTV, Inc. v. Gueneneier, CV 03-0968-PHX ( HRH)
and defendants Celia and Alfredo Trevino in DrecTV, lnc. V.
Trevino, CV 03-2182-PHX (HRH).

13 Order (Nov. 10, 2003), filed as Oerk's Docket No. 31, and
nmotion for reconsideration, filed as derk's Docket No. 56, in
DirecTV, Inc. v. Gueneneier, CV 03-0968-PHX (HRH)
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532-533 (9th Cir. 1999) (citing Nelson v. Gty of Irvine, 143 F. 3d
1196, 1200 (9th G r. 1998)).

Applicable Statutes

This matter involves the Wretap Act, 18 U S.C. 88 2510-
2522 (2000), which was originally enacted in 1968 to prohibit "nost
i nterceptions of an individual's oral or wire conmmuni cati ons by an
‘el ectronic, nechanical, or other device' [18 U S.C. 8§ 2510(4)],
unl ess the interception falls within a statutory exception or is

acconplished i n accordance with statutory procedures.” 1 Causes of

Action (Second) 499, § 2 (2003) (citing 18 U. S.C. § 2511).

In 1986, Congress passed the Electronic Conmunications
Privacy Act ("ECPA"), which broadened the Wretap Act to cover the
intentional interception of electronic comunications as well as

oral and wire communi cati ons. Konop v. Hawaiian Airlines, I|nc.

302 F.3d 868, 874 (9th Gr. 2002), cert. denied, 537 U S. 1193

(2003). As anended, "[t]he Wretap Act makes it an offense to
‘intentionally intercept[] ... any wre, oral, or electronic
communication.'" |d. at 876 (quoting 18 U . S.C. § 2511(1)(a)).
Two sections of the Wretap Act or ECPA are at issue in
this notion, 18 U S.C. 8§ 2512(1)(b) and 18 U.S.C. § 2520(a).
18 U.S.C. 8 2512(1)(b) provides:
(1) Except as otherw se specifically pro-

vided in this chapter, any person who inten-
tional | y—

(b) manufactures, assenbl es, possesses, or
sells any electronic, mnmechanical, or other
devi ce, knowi ng or having reason to know t hat
t he design of such device renders it primarily

-7 -



useful for the purpose of the surreptitious
interception of wire, oral, or electronic com
muni cations, and that such device or any com
ponent thereof has been or will be sent through
the mail or transported in interstate or
foreign conmerce ...

shall be fined under this title or inprisoned
not nore than five years, or both.

18 U.S.C. 8§ 2520(a) provides:

(a) In general. —Except as provided in
section 2511(2)(a)(ii),[* any person whose
wire, oral, or electronic comunication is
i ntercepted, disclosed, or intentionally used
in violation of this chapter may in a civil
action recover fromthe person or entity, other
than the United States, which engaged in that
violation such relief as nmay be appropriate.

Di scussi on

The fourth cause of actioninplaintiff's conplaint clains
t hat defendants violated 18 U. S.C. 8§ 2512(1)(b), and specifically
al | eges:
45. Defendants possessed, manufactured,
and/ or assenbl ed an el ectronic, nechanical or

ot her device knowi ng, or having a reason to
know, that the design of such device renders it

14 18 U.S.C. § 2511(2)(a)(ii) authorizes providers of wire
or el ectronic comuni cation service "to provide information, facil -
ities, or technical assistance to persons authorized by law to
intercept wire, oral, or electronic comunications or to conduct
el ectronic surveillance"” and provides in pertinent part:

No cause of action shall lie in any court
agai nst any provider of wire or electronic com
muni cation service, its officers, enpl oyees, or
agents, |l andl ord, custodi an, or other specified
person for providing information, facilities,
or assistance in accordance with the terns of
acourt order, statutory authorization, or cer-
tification under this chapter

- 8 -



primarily useful for the purpose of the surrep-

titious interception of wre or electronic

communi cations....["]
Plaintiff's conplaints in the other JMC nake the sane claimin the
fourth cause of action.

Def endant s now "nove for judgnment on the pl eadi ngs on the
i ssue of whether 18 U S.C. 8§ 2512[(1)(b)] confers a private right

of action."?®

Def endant s specifically request the court to rul e that
18 U.S.C. 8§ 2520(a) does not create a private cause of action for
violations of 18 U.S.C. 8 2512(1)(b) and to dism ss fromthe JMC al |
of plaintiff's 8 2512(1)(b) clains.

Def endant s further request that the court decline to adopt
Judge Martone's prior ruling that 18 U.S.C. § 2520(a) "create[s] a
private cause of action for a person whose conmuni cation was inter-
cepted against the interceptor for all violations of chapter 119,

except section 2511(2)(a)(ii)."" Rather, defendants urge the court

to adopt the reasoning of the Eleventh Grcuit in DirecTV, Inc. v.

Treworgy, 373 F.3d 1124 (11th Cr. 2004), a court of appeals
deci si on which canme out after Judge Martone's ruling.

In Treworqgy, the El eventh Crcuit decided essentially the
sane | egal issue raised by the subject notion for judgnent on the

pl eadi ngs--nanely, "whether 18 U.S.C. section 2520(a), as anended

15

Compl ai nt at 16 (enphasis supplied), Cerk's Docket No. 1
in DirecTV, Inc. v. Bush, CV 03-0999-PHX ( HRH).

16 Def endants' Mtion for Judgment on the Pleadings at 1-2,
Clerk's Docket No. 62 in DirecTV, Inc. v. Bush, CV03-0999- PHX (HRH) .

1 Order at 2 (Nov. 17, 2003), Clerk's Docket No. 51 in
DirecTV, Inc. v. Hunrich, CV 03-0986-PHX (FJM.

-9 -



in 1986, provides a private right of action against persons who
possess devices used to intercept satellite transm ssions in viola-
tion of 18 U.S.C. section 2512(1)(b), a crimnal offense.” 1d. at
1125. The Eleventh Circuit is the first, and to date the only,
court of appeals to address this issue since the ECPA was enacted
in 1986. |d. Addressing the issue as "purely a matter of statutory
interpretation,” the El eventh Crcuit found that "the pl ai n | anguage
of section 2520(a) does not create a private right of acti on agai nst
a person who possesses a device in violation of section 2512(1)(b)."
Id. at 1125-1126.

In Treworgy, the Eleventh Circuit reasoned that the plain
| anguage of 18 U. S.C. 88 2520(a) and 2512(1)(b) addresses two
di stinct concerns:

Section 2520(a) provides acivil renedy for the
victimof the theft of an el ectronic communi ca-
tion. Section 2512(1)(b) provides a crimnal
puni shment for those involved in trafficking
devices used for the theft of electronic com
muni cati ons w thout need of proof that any
person has yet been injured by that illegal
commer ce

Because it creates a civil remedy, section
2520(a) properly defines both the victins for
whose benefit the renedy exi sts and the of fen-
ders for whomliability is owed. The plaintiff
is "any person whose wire, oral, or electronic
communi cation is intercepted, disclosed, or
intentionally wused in violation of this
chapter.” 18 U. S.C. 8§ 2520(a). The defendant
is "the person or entity which engaged in that
violation." 1d.

The phrase "whi ch engaged in that violation"
makes apparent the intent of Congress to limt
l[iability to a certain class of defendants.
18 U. S. C. § 2520(a) (enphasis added). Congress
chose to confine private civil actions to
def endants who had "i ntercepted, disclosed, or

- 10 -



intentionally used [a communi cation] in viola-
tion of ... chapter [119 of title 18]." 1d.
As explained by one district court, "as a
matter of grammar and sentence structure, the
phrase 'that violation' refers totheintercep-
tion, disclosure, or intentional use of com
muni cations nmentioned earlier in the sentence,
and not to the possession of prohibited
devi ces. "

Treworgy, 373 F.3d at 1126-27 (citation omtted).

The Eleventh Circuit also reasoned that construing the
| anguage "that violation”™ in 8 2520(a) to nean "any viol ation" of
the Wretap Act is also constitutionally problematic. The court
suggested that because "[p]ossession of a pirate access device
al one, although a crimnal offense, creates nothing nore than
conj ectural or hypothetical harmto [DirecTV]," DirecTV would be
unable to establish a case or controversy within the neaning of
Section 2 of Article Ill of the Constitution. 1d. at 1127.

The El eventh Circuit concl uded "[ b] ecause t he | anguage of
section 2520(a) does not create a private right of action agai nst
a person who possesses a device in violation of section 2512(1)(b),
we cannot create one." Treworgy, 373 F.3d at 1129. Since the
El eventh Circuit issued the Treworgy decision on June 15, 2004,
nunmerous di strict courts across the country have adopted t he hol di ng
and reasoning of Treworgy and dismssed DirecTV s clains under

18 U.S.C. § 2512(1)(b) for mere possession. ™

18

See, e.qg., DirecTV, Inc. v. Adrian, 2004 W. 1660665, at

*2 (N.D. IIl. July 22, 2004); DrecTV, 1Inc. v. Haupert,
327 F. Supp. 2d 990, 993 (E.D. Ws. Aug. 4, 2004); DirecTV, Inc. v.
Sanpey, 2004 W 2032102, at *3 (N.D. Ill. Aug. 19, 2004); DirecTV

Inc. v. DeCroce, 332 F. Supp. 2d 715, 719 (D.N.J. Aug. 19, 2004);
DirecTV, Inc. v. Sw sher, 2004 W 1381152, at *1 (WD. Va. June 18,
(conti nued. . .)
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Plaintiff argues that while the Treworgy deci si on governs
courts in the Eleventh Crcuit, this court need not follow that
deci si on. Rat her, plaintiff argues this court should | ook to the
opinions in five cases filed by DirecTV in this district where
j udges have held that DirecTV has a private right of action under
18 U.S.C. § 2512(1)(b)."* Four of the opinions were i ssued by Judge

0

Mart one and one by Judge Bolton.?® Because the four cases in which

Judge Martone rul ed that DirecTV does have a private cause of action
under 18 U. S.C. 8 2512(1)(b) are part of the 2003 JMC, plaintiff
n 21

all eges that "these rulings constitute | aw of the case.

Citing DirecTV, Inc. v. Savin, CV 04-0835-PHX (HRH),

plaintiff further argues that this court has foll owed these earlier
decisions. In Savin, defendants noved this court to dism ss pl ain-
tiff's claimpursuant to 18 U.S. C. 8§ 2512(1)(b) for failure to state

a claim upon which relief can be granted. By an order filed

8(...continued)
2004); and DirecTV, Inc. v. Christonps, 2004 W 2110711, at *1
(D. Or. Sept. 20, 2004).

19 See: Order (Sept. 15, 2003), Cderk's Docket No. 57 in
DirecTV, Inc. v. Cerreta, CV 02-2320-PHX (SRB); Oder (Nov. 10,
2003), Cerk's Docket No. 17 in DrecTV, 1Inc. v. Goto,
CV 03-0975-PHX (HRH); Order (Nov. 10, 2003), Cerk's Docket No. 31
in DrecTV, Inc. v. Gueneneier, CV 03-0968-PHX (HRH); Order
(Nov. 17, 2003), Cerk's Docket No. 51 in DirecTV, Inc. v. Hunrich,
Cv 03-0986-PHX (FJM; and Order (Nov. 17, 2003), derk's Docket
No. 47 in DirecTV, Inc. v. Podczerw nski, CV 03-0973-PHX (HRH).

20

JMC.

21

Judge Bolton's case was term nated and is not one of the

Plaintiff's Response to Motion for Judgnent on the Plead-
ings at 2, filed as Clerk's Docket No. 72 in DirecTV, Inc. v. Bush,
CV 03-0999- PHX (HRH) .
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June 22, 2004, this court denied defendants' notion.?* The order
states in pertinent part:

A court in this district has already ruled
onthe issueraisedinthis notion. In DirecTV
V. Hunrich, No. 03cv0986-PHX (FJM, Judge
Martone ruled that 18 U S.C. § 2520 creates a
private cause of action for a person whose
conmuni cation was intercepted against the
interceptor for all violations of 18 U S. C
88 2510-2522 except Section 2511(2)(a)(ii).
The court concluded that "once a person has
intercepted a communication, the aggrieved
party may recover for the interceptor's
possession of a device to intercept."”

This court considers itself bound by the
f oregoi ng hol di ng. Def endants’ notion for
dism ssal of plaintiff's claim pursuant to
18 U.S.C. 8 2512 for failure to state a claim
upon which relief can be granted does not
denonstrate any error of fact or law in the
Hunrich deci sion. Def endants' notion for
di sm ssal is denied.[?]

Plaintiff next argues that the plainlanguage of 18 U. S. C.
§ 2520(a) provides DirecTV a civil damages cl ai munder § 2512(1)(b).
Plaintiff arrives at that conclusion by reasoning that 8§ 2520(a)
provi des that:

any person whose wire, oral, or electronic com

muni cationis intercepted, disclosed, or inten-

tionally used in violation of this chapter may

in a civil action recover fromthe person or

entity ... which engaged in that violation such

relief as may be appropriate.
18 U.S.C. §8 2520(a). Plaintiff argues that because "DirecTVis a
person whose el ectronic communication has been 'intercepted or

“intentionally used' in violation of Chapter 119 (specifically, in

22 Order (June 22, 2004), Cderk's Docket No. 10 in DirecTV

Inc. v. Savin, CV 04-0835-PHX (HRH).

%  |1d. at 2-3 (footnotes onitted).

- 13 -



violation of 18 U S.C. § 2512(1)(b))," "§& 2520 authorizes DirecTV
to bring a civil action against Defendants for the recovery of
damages. " *
Plaintiff argues that the 1986 anendnent to 18 U S.C
8§ 2520 expanded the private cause of action available under
8§ 2520(a) to include "any person or entity who engaged in any
violation of Chapter 119," including § 2512(1)(b).?°
Whether 18 U.S.C. 8§ 2512(1)(b) will support a private
right of action under 8 2520(a) is a legal issue of statutory

interpretation. "Statutory interpretation begins with the plain

meani ng of the statute's | anguage."” Botosan v. Paul McNally Realty,

216 F.3d 827, 831 (9th Cir. 2000) (citing United States v. Al varez-

Sanchez, 511 U. S. 350, 356 (1994)). "Where the statutory |anguage
is clear and consistent with the statutory schene at issue, the
pl ai n | anguage of the statute is conclusive and the judicial inquiry
is at an end. 1d. (citation omtted). "Where the plain |anguage
of the statute is susceptible of nore than one interpretation, 'we
are left wwth the task of determ ning the nore pl ausi bl e interpreta-

tion of the |l anguage Congress [chose].'" Mcrosoft Corp. v. C1.R

311 F. 3d 1178, 1183 (9th Cr. 2002) (quoting United States v. Hohri,

482 U. S. 64, 70 (1987)). Here, the pertinent | anguage of 18 U. S. C
8§ 2520(a) provides that "any person whose wire, oral, or electronic

conmuni cation is intercepted, disclosed, or intentionally used in

24 Plaintiff's Response to Motion for Judgment on the Pl ead-

ings at 4-5, Cerk's Docket No. 72 in DirecTV, lInc. v. Bush,
CV 03-0999- PHX (HRH) .

25

Id. at 7 (enphasis omtted).
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violation of this chapter may in a civil action recover fromthe
person or entity ... which engaged in that violation such relief as
may be appropriate.”

The plain | anguage of 18 U S.C. § 2520(a) thus creates a
private right of action against a person who "intercepted, dis-
closed, or intentionally used" awre, oral, or electronic communi -
cation in violation of chapter 119 of title 18. The plain | anguage
of 8 2520(a) does not create a private right of action against a
person for nmere possession of a devicein violation of 8§ 2512(1)(b),
nor does 8 2520(a) create a private right of action for the manufac-
ture, assenbly, or sale of a device in violation of 8 2512(1)(b).

"This interpretation is supported by two principles of

statutory interpretation, noscitur a sociis and ejusdem generis.

"The first neans that a word i s understood by the associ at ed words,
t he second, that a general termfollow ng nore specific terns nmeans
that the things enbraced in the general termare of the sanme kind

as those denoted by the specific ternms.'" Mcrosoft Corp., 311 F. 3d

at 1185 (quoting United States v. Lacy, 119 F.3d 742, 748 (9th G r

1997), «cert. denied, 523 U S 1101 (1998)) (internal citation

om tted).

Under the first principle, the words "violation of this
chapter” nust be understood in the context of the associated words
in the phrase "intercepted, disclosed, or intentionally used in
violation of this chapter.” 18 U S.C. § 2520(a). Under the second
principle, the general term "that violation" follows the nore

specific terns "intercepted, disclosed, or intentionally used in

- 15 -



violation of this chapter.” Thus, "intercepted, disclosed, or
intentionally used" infornms the court's understanding of "that
violation.” Tointerpret "that violation" as neani ng "any vi ol ati on
of Chapter 119" is too nmuch of a stretch. Because the phrase "t hat
violation" refers to violations in which conmunications are inter-
cepted, disclosed, or intentionally used, the plain |anguage of
18 U.S.C. § 2520(a) does not create a private right of action under
§ 2512(1)(b) for the possession, manufacture, assenbly, or sale of
a devi ce.

Al t hough the court need |look no further to divine the
meani ng of 18 U. S.C. § 2520(a) because the plain |anguage of the
statute is clear, the | egislative history of the ECPA al so supports
t he concl usion that 8§ 2520(a) creates a private cause of action for
vi ol ations of § 2511, not 8§ 2512. Senate Report No. 99-541 regard-
ing the Electronic Comuni cations Privacy Act states in pertinent
part:

Section 103 of the El ectroni c Conmuni cati ons

Privacy Act anends existing section 2520 of

title 18 of the United States Code to incorpo-

rate viol ations invol vinginterception, disclo-

sure or intentional use of wire, oral, or elec-

troni c communi cati ons.

Proposed subsection 2520(a) of title 18

aut hori zes the comencenment of a civil suit.

There is one exception. A civil action wll

not lie where the requirenments of section

2511(2)(a)(ii) of title 18 are net.

S. Rep. No. 99-541, at 26 (1986). The Senate report plainly indi-
cates that 8§ 2520(a), as anended, authorizes commencenent of a civil
suit for violations involving "interception, disclosure or inten-

tional use of wire, oral, or el ectronic conmuni cations." The report
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does not state that 8§ 2520(a) authorizes commencenent of a civil
suit for violations involving possession.

Moreover, the court notes that 18 U.S. C. § 2520 contai ns
nunmerous references to 8§ 2511, but does not contain a single refer-
ence to § 2512.

Based on the reasoning in the Trewirgy decision and the
pl ain | anguage of 18 U.S.C. § 2520(a), defendants have nade a good
cause showng that this court should not adopt Judge Martone's
previous holding that DirecTV has a private right of action under
18 U.S.C. 8 2512(1)(b) for purposes of all of the JMC

Contrary toplaintiff's all egation, Judge Martone's pri or
hol di ng does not constitute "law of the case" for all of the 2003
JMC. "The law of the case doctrine ordinarily precludes a court
fromreexam ning an issue previously decided by the sane court or

a higher court in the sane case.” Southern Oregon Barter Fair v.

Jackson County, Oregon, 372 F.3d 1128, 1136 (9th Cr. 2004) (enpha-

sis supplied) (citing Ad Person v. Brown, 312 F. 3d 1036, 1039 (9th

Cir. 2002)). Moreover, "[t]he |lawof the case doctrine is a discre-
tionary doctrine, whichis founded upon t he sound public policy that

l[itigation nmust cone to an end." dd Person, 312 F.3d at 1039

(quoting Jeffries v. Whod, 114 F.3d 1484, 1489 (9th Cr. 1997) (en

banc)) .

The | aw of the case doctrine does not apply to DirecTV

Inc. v. Bush, CV 03-0999-PHX (HRH), nor to the vast majority of the

JMC, because this court has not yet ruled on the issue of whether

18 U. S.C. §8 2512(1)(b) confers a private right of action. As to the
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four cases in which Judge Martone previously ruled that DirecTV has
a private right of action under 18 U.S.C. § 2512(1)(b)?® and the one
case i n which this judge adopt ed Judge Martone's ruling, * this court

will exercise its discretion not to apply the law of the case

doctrine. Southern Oregon Barter Fair, 372 F.3d at 1136 (citation
omtted) ("even if the |law of the case doctrine did apply, a court
properly exercises its discretion to reconsider an issue previously
decided if there has been an intervening change inthe law'). Wile
this court is not bound by the Eleventh Crcuit's decision in

Treworgy, supra, the Treworgy deci sion provides inportant guidance

on the underlying notion. This court concludes that Treworgy
correctly interprets 8 2512(1)(b).

Furthernore, in light of this court's determ nation that
18 U.S.C. § 2512(1)(b) does not confer a private right of action,
i mposi ng the law of the case doctrine on the cases in which Judge
Martone previously ruled that DirecTV has a private right of action
under 18 U S.C. 8§ 2512(1)(b) would work a "manifest injustice.”
Thomas v. Bible, 983 F.2d 152, 155 (9th Cr. 1993) (a court has

di scretion to reopen a previously resol ved question where "a mani -

fest injustice would otherw se result").

26 Order (Nov. 10, 2003), derk's Docket No. 17 in DirecTV
Inc. v. Goto, CV 03-0975-PHX (HRH); Order (Nov. 10, 2003), Cerk's
Docket No. 31 inDirecTV, Inc. v. Gueneneier, CV 03-0968-PHX (HRH);
Order (Nov. 17, 2003), Cerk's Docket No. 51 in DirecTV, Inc. v.
Hunrich, CV 03-0986-PHX (FJM; and Order (Nov. 17, 2003), derk's
Docket No. 47 in DirecTV, Inc. v. Podczerw nski, CV 03-0973-PHX

(HRH) .

27 Order (June 22, 2004), derk's Docket No. 10 in DirecTV
Inc. v. Savin, CV 04-0835-PHX (HRH).

- 18 -



The Treworgy decision of the Eleventh Crcuit speaks
expressly to the absence of a private cause of action based upon
possession of a prohibited device. Treworgy, 373 F.3d at 1126
However, the logic of the Treworgy decision has a greater reach.
As the Eleventh Grcuit states, Congress created a civil renmedy in
favor of those whose el ectronic comruni cati ons were intercepted.
Congress did not create a civil renedy agai nst one who nanuf act ures
and/ or assenbles a prohibited device as alleged in plaintiff's
fourth cause of action. Enforcenent of the |aws agai nst manufac-
turing or assenbling prohibited devices is left in the crimna
sphere. Interception, however, is both nmade a crine and nmade the
subject of a civil renedy.

Concl usi on

Def endants' notion for judgment on the pleadings® is

granted. Defendants' notion for reconsideration in DirecTV, Inc.

v. Grueneneier, CV 03-0968-PHX (HRH),* is granted.

The court holds that the fourth cause of action in plain-

tiff's conplaint in DirecTV, Inc. v. Bush, CV 03-0999-PHX (HRH), is

di smssed with prejudice. The court's order of Novenber 10, 2003,
in DirecTV, Inc. v. Gueneneier, CV 03-0968-PHX (HRH), order of

November 17, 2003, in DirecTV, Inc. v. Podczerw nski, CV 03-0973-PHX

(HRH), and order of June 22, 2004, in DirecTV, Inc. v. Savin,

28 Clerk's Docket No. 62 in DirecTV, Inc. v. Bush,
CV 03-0999- PHX ( HRH) .

29 Mbti on for Reconsideration, Clerk's Docket No. 56 in
DirecTV, Inc. v. Gueneneier, CV 03-0968-PHX (HRH)
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CV 04-0835-PHX (HRH) are vacated.?* The court further holds that

plaintiff’s claims based upon 18 U.S.C. § 2512(1) (b) and brought

pursuant to 18 U.S.C. § 2520(a) in all of the JMC are dismissed with

prejudice.
DATED at Anchorage, Alaska, thiZL’day of October, %

2004.

H. Russel Holland
United States Distri

=8 This issue is moot as to: the order of September 15,
2003, in DirecTV, Inc. v. Cerreta, CV 02-2320-PHX (SRB), the order
of November 10, 2003, in DirecTV, Inc. v. Cioto, CV 03-0975-PHX
(ERH), and the order of November 17, 2003, in DirecTV, Inc. v.

Humrich, CV 03-0986-PHX (FJM), because those cases have all been

terminated.
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