UNI TED STATES DI STRI CT COURT
DI STRICT OF ARI ZONA

Inre

Cases Filed by DI RECTV, INC.,
ORDER

N N N N N N

CASE MANAGEMENT ORDER NO. 6

This Order Pertains to
the Foll owi ng Rel ated Cases:

CV 03- 00884- PHX ( HRH) ; CV 03- 00967- PHX ( HRH) ; CV 03- 00968- PHX ( HRH) ;

EV-63-06969-—PHX{HRH; CV 03- 00970- PHX ( HRH) : CV 03- 00971- PHX ( HRH) ;
EV-63-00972-—PHX{HRH CV 03- 00973- PHX ( HRH) : CV 03- 00975- PHX ( HRH) ;
CV 03- 00976- PHX ( HRH) ; CV 03- 00977- PHX ( HRH) ; CV 03- 00978- PHX ( HRH) ;
EV-63-006979-PHX{HRH; CV 03- 00981- PHX ( HRH) : CV 03- 00982- PHX ( HRH) ;
EV-03-00984—PHX{HRH)y, E€V-063-066985-—PHX{HRH CV 03- 00989- PHX ( HRH) ;
EV-63-0099+PHX{HRHy, €V-063-066992-PHX{HRH CV 03- 00993- PHX ( HRH) ;
CV 03- 00995- PHX ( HRH) ; €v-03-00997—PHX-{HRH); €V-03-06998—PHX-{HRH)-;
CV 03- 00999- PHX ( HRH) ; CV 03- 01000- PHX ( HRH) ; €vV-63-0166+—PHX-{HRH)

CV 03- 01002- PHX ( HRH) ; €v-63-04424-PHX{HRH); CV 03- 01774- PHX ( HRH) ;

- - © CV 03-01776- PHX ( HRH) ; :

- - . CV 03- 01794- PHX ( HRH) ;
CV 03- 02148- PHX ( HRH) ; €v-63-02349—PHX{HRH)-;
CV 03- 02182- PHX ( HRH) ; CV 03- 02352- PHX ( HRH) ;
CV 04- 00172- PHX ( HRH) ; - - ;
CV 04- 00175- PHX ( HRH) ; €v-04-00176-PHX{HRH);
SV 04-00178-PHX {( HRH); €V 04-00179-PHX ( HRH)
CV 04- 00182- PHX ( HRH) ; €v-04-00183—PHX{HRH);
CV 04- 00185- PHX ( HRH) ; €v-04-06+94—PHX{HRH);
CV 04- 00193- PHX ( HRH) ; CV 04- 00195- PHX ( HRH) ; €v-04—06196-PHX-(HRH)-;
CV 04- 00501- PHX ( HRH) ; CV 04- 00502- PHX ( HRH) ; CV 04- 00503- PHX ( HRH) ;
CV 04- 00504- PHX ( HRH) ; CV 04- 00505- PHX ( HRH) ; CV 04- 00506- PHX ( HRH) ;
CV 04- 00507- PHX ( HRH) ; CV 04- 00508- PHX ( HRH) ; CV 04- 00509- PHX ( HRH) ;
CV 04- 00510- PHX ( HRH) ; CV 04- 00511- PHX ( HRH) ; CV 04- 00664- PHX ( HRH) ;
CV 04- 00665- PHX ( HRH) ; CV 04- 00804- PHX ( HRH) ; CV 04- 00805- PHX ( HRH) ;

03- 02147- PHX ( HRH) ;
03- 02181- PHX ( HRH) ;
03- 02450- PHX ( HRH) ;
04- 00174- PHX ( HRH) ;
04- 00177- PHX ( HRH) ;
04- 00180- PHX ( HRH) ;
CV 04- 00184- PHX ( HRH) ;
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CV 04- 00806- PHX (HRH) ; CV 04- 00807- PHX (HRH) ; CV 04- 00808- PHX ( HRH) ;
CV 04- 00809- PHX (HRH) ; CV 04- 00810- PHX (HRH) ; CV 04-00811- PHX ( HRH) ;
CV 04- 00812- PHX (HRH) ; CV 04- 00813- PHX (HRH); CV 04-00814- PHX ( HRH) ;
CV 04- 00815- PHX (HRH) ; CV 04- 00816- PHX (HRH) ; CV 04-00817- PHX ( HRH) ;
CV 04- 00818- PHX (HRH) ; CV 04- 00819- PHX ( HRH) ; CV 04-00820- PHX ( HRH) ;
CV 04- 00821- PHX (HRH) ; CV 04-00822- PHX ( HRH) ; CV 04-00828- PHX ( HRH) ;
CV 04- 00829- PHX ( HRH) ; €v-084-068830-PHX{(HRH); CV 04-00831- PHX ( HRH) ;
CV 04- 00832- PHX (HRH) ; CV 04- 00833- PHX (HRH) ; CV 04- 00834- PHX ( HRH) ;
CV 04- 00835- PHX (HRH) ; CV 04- 00836- PHX (HRH) ; CV 04- 00837- PHX ( HRH) ;
CV 04- 00838- PHX (HRH) ; CV 04- 00839- PHX (HRH) ; CV 04- 00840- PHX ( HRH) ;
CV 04- 00842- PHX (HRH) ; CV 04- 00843- PHX (HRH) ; CV 04-00844- PHX ( HRH) ;
CV 04- 00849- PHX (HRH) ; CV 04- 00850- PHX ( HRH) ; CV 04- 00851- PHX ( HRH) ;
CV 04- 00852- PHX (HRH) ; CV 04- 00853- PHX (HRH) ; CV 04- 00854- PHX ( HRH) ;
CV 04- 00856- PHX ( HRH) ; CV 04- 00857- PHX ( HRH) ; CV 04- 01041- PHX ( HRH) ;
CV 04-01106- PHX (HRH); CV 04-01107-PHX (HRH);
[ and]

CV 03-02180- PCT (HRH) ; CV 04-00181- PCT (HRH); CV 04-00194- PCT (HRH) ;
CV 04- 00841- PCT (HRH); CV 04-00845-PCT (HRH); CV 04-00846- PCT (HRH) ;
CV 04-00847-PCT (HRH); CV 04-01157-PCT (HRH);

[and]
EV-03-06593—FUC{HRH); ev—eﬁ-—eeeﬁe-—'FUe(—HRl—b—;
CV 04- 00044- TUC ( HRH) ; CVO4 00045- TUC(HRH)
CV 04- 00153- TUC (HRH) ; CV 04- 00202- TUC (HRH) ; CV 04- 00203- TUC(HRH)
CV 04- 00204- TUC (HRH) ; CV 04- 00205- TUC (HRH) ; CV 04- 00206- TUC ( HRH) ;
CV 04-00207- TUC (HRH)

Case Managenent Order for Al Cases
and Cal endar for 2003 Cases

| nt r oducti on

By Case Managenent Order No. 4, the court called upon
plaintiff and defendants to provide the court with information for
use in constructing a scheduling and pl anning order for the jointly
managed cases (JMC).! The court has received and reviewed the
report received fromplaintiff as well as reports fromsone, but by

no neans all, of the defendants.

! CMO-4 was filed on or about May 7, 2004, in the 2003
cases, and has been served upon defendants in the 2004 DirecTV cases
as they appear or answer the 2004 DirecTV conplaints. Service of
CMO- 4 on appearing defendants is no | onger necessary. This order
shal | be served on appearing defendants as provided in this order.

-2 .



There has not energed fromthe initial planning process
any useful substantive basis for classifying or grouping the JMC.?
Procedural ly, the 2003 cases are ready to go forward. The 2004
cases are at various stages of devel opnent. The pl anni ng needs of
all of the JMC are relatively clear. This Case Managenent O der
No. 6 (CM>6) shall serve as the planning docunent for all of the
JMC and cont ai ns a cal endar for the 2003 cases. A separate cal endar
for the 2004 cases will be established once the bulk of the 2004
cases are ready to go forward. As additional defendants appear or
answer in the JMC, plaintiff shall cause a copy of this CM>-6 to be
served upon such defendants.

l.

Pl anni ng and Managenent Concepts

A

GCeneral Case Managenent

(1) Unless and until otherw se ordered by the court, all

of the above-nunbered cases (the JMC) as well as any subsequently

2 The court has given serious consideration to (and one or
nor e def endants have suggested) a separate group for defendants who
claimthat they have been m staken for soneone else. The court's
review of the defendants' answers |eads the court to believe that
creating such a discrete class or subclass would not be hel pful.
Defining such a subclass would |likely |lead to unhel pful disagree-
ments about who is and who is not fairly withinan "l didn't doit"
class. Plaintiff suggests that defendants m ght be grouped on the
basi s of the equi pnent purveyor that each defendant is alleged to
have dealt with in acquiring devices that mght intercept and
unscranble DirecTV signals. The foregoing concept (and possibly
others) will surely prove useful to the plaintiff in undertaking
di scovery and may be useful in notion practice. However, the court
does not perceive that a subgrouping for general case managenent
pur poses based upon the i dentity of an equi pnent purveyor woul d have
any useful, overall effect.
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filed, related cases will be managed by the court as a group, but
are not consolidated pursuant to this CMO 6.

(2) Judge Hol I and of Al aska has been designated by the
Ninth GCrcuit Court of Appeals to the District of Arizona for
pur poses of managing the JMC The JMC remain pending in the
District of Arizona. Case nmanagenent and deci sion-making will be
carried on fromchanbers in Alaska. Trials wll be scheduled in the
District of Arizona.

(3) Judge Hol | and does not have easy access to the ori-
ginal case files of the clerk of court and nust therefore construct
a chanbers file for each of the JMC Each party shall be
responsi ble for providing chanbers in Anchorage with copies of
docunents generated and filed with the court in Arizona by the
party.?

(4) Conmunications with the court, except as to routine
adm nistrative matters, shall beinwitinginan appropriate pl ead-
ing, served upon the opposing party and Judge Holland, and filed
with the court in Arizona. Parties should not conmunicate with the
court by letter and shall not copy the court with correspondence
exchanged between counsel. Facsimle transm ssion of docunents to
Judge Holland is discouraged and shall be accepted only when
prearranged with chanbers based upon a clear need for expedited

delivery.*

See Paragraph |.D, pages 7-8 herein.
Prior authorization for each transm ssion is required.
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(5) The court has set up a DirecTV site on the Arizona
District Court internet page by which the court may informally
advi se parties of recent devel opnents in the JMC, i.e., the entry
of an order on some subject.?

(6) Beginning with the entry of this CM>6, the court
will be setting conpliance dates. The court will always endeavor
to provide a reasonabl e anount of tinme within which parties are to
act or respond. In order that the JMC may proceed snoothly and
expeditiously, it is absolutely necessary that priority attention
be given to obligations in the JMC. Not returning tel ephone calls
or "I'mbusy with sonmething else” will not be tolerated. Except
where the court has expressly stated otherw se, parties are at
liberty to stipulate for an extension of tine so long as such
extension of tine does not adversely inpact other obligations on
sonme party in this case and so long as the extension of tinme is
brief and reasonable. A stipulation for an extension of nore than
seven cal endar days in duration shall state the reason for the
stipulation, and nultiple extensions of the sanme obligation wll,
except for conpelling circunstances, be rejected.

B.

O gani zati on of Defense Counsel

The court continues to believethat this casewl!| proceed

nore efficiently and economically if there is sone organization

> Counsel nay access the internet web page for the District

Court of Arizona at http://ww. azd. uscourts.gov, then accessing
"Cases of Interest" for the DirecTV |isting.
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anongst defense counsel. However, defense counsel have shown little
interest in this proposition.

Because these cases are quite fact-specific for each
defendant, the court is disinclined to force organization upon
def ense counsel except inlimted areas to be di scussed herei nafter
and including notion practice and sone aspects of discovery.

C.

St at enent _of | ssues

The court continues to believe that the issues raised in
the JMC are presented in a straightforward fashion by the
conpl ai nt s.

I nput fromthe parties has suggested two broad "issue"
matters that already have been resolved in the JMC

(1) Judge Martone has ruled® that 18 U.S.C

8§ 2512 creates a viable, private cause of
action; and

(2) Judge Martone has ruled’ that, under

Arizona |l aw, DirecTV does not have a cause

of action for conversion.

6 Order (Nov. 17, 2003), filed at Clerk's Docket No. 51 in
DirecTV v. Hunmrich, No. 2003-0986-PHX. The order holds that "once
a person has intercepted a comuni cation, the aggrieved party may
recover for the interceptor's possession of a deviceto intercept."”
Id. at 2-3. See also 1 Causes of Action (Second) 499, also avail -
abl e on "Book Line" (1-800-973-8733) for a conprehensi ve di scussion
of causes of action under 18 U S.C. § 2520.

7

Judge Martone concl uded that, "Arizona would not recognize
a conversion action for intangible property."” 1d. at 4.
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Unl ess, on or before July 30, 2004, a party to the 2003 JMC shal
show cause why the court should do otherw se, there will be entered
inall of the 2003 JMC an order adopting the foregoi ng hol di ngs for
pur poses of all of the 2003 JMC. The court will not after July 30,
2004, entertain notion practice in any of the 2003 JMC as regards
t he two above nunbered issues.

D

Filings Subnmitted to the Court

Odinarily, counsel are required to submt to the clerk
of court a copy of any docunent tendered for filing for the use of
the Arizona judge to whom the case is assigned. Commencing upon
receipt of a copy of this order, the parties in the JMC shall
acconplish the following wth respect to any docunent that is to be
filed in the JMC

(1) The originals only of all docunents shal

be presented to the clerk of court as

usual . °
(2) A legible, conplete copy shall be mailed
by priority mail to:
Judge H. Russel Holl and
United States District Court
222 West 7th Avenue - No. 54
Anchor age, Al aska 99513

concurrent with the filing of the origi-

nal with the clerk of court.

8 Do not send extra copies to the clerks office or a pre-

viously assigned judge. Doing that causes confusion and needl ess
wor K.



(3) Counsel shall incorporate into their
certificate or affidavit of service a
certification or affirmation that:

A conplete, duplicate copy of this

docunent has been forwarded directly to
Judge Hol | and.

E

Settl enents and
Alternative Dispute Resol ution

The court shall be pronptly notified when partiestoa JMC
have reached a settlenment. The court will acknow edge such notices
and will call upon the parties to consummate their settlenment and
effect a dismi ssal of the settled case within 30 days follow ng t he
court's receipt of notice of the settlenent.

It is the court's best judgnent that court annexed
arbitrationis not likely to be useful inthe JMC. The court urges
counsel to consider private or court assisted nediation when, in
their judgnment, a particular case is ready for a negotiated
settlement but will require assistance.

F
Pro Se Def endants

A nunber of defendants have, as is their right, chosen to
act as their own attorney. Pro se parties are subject to the sane
rules, the sanme scheduling and planning processes, and the sane

obligations to be famliar with and to conply with court rules and



orders as are parties represented by counsel.® There are only very
limted circunstances under which pro se parties receive any kind

of "special treatnment."™

By and large, the court is not in a
position to assist or advise pro se defendants.

Because of the | arge nunmber of JMC and the substanti al
simlarities between them there will be significant opportunities
for pro se defendants to "follow the | ead” of represented parties.
However, doing that will take sone effort on the part of pro se
parties. They will have to nonitor what is going on in other of the
JMC by consulting the court's internet page, the clerk's dockets, '
and ot her case files.

G
Defaul ts
The taking of defaults as to defendants who do not tinely

answer plaintiff's conplaints and the seeking of default judgnment

wi || be governed by CMO-5.%

9 When, in its orders, the court makes reference to
"counsel ," that termshoul d be understood to i ncl ude pro se parties.

10 Responding to notions for summary judgnent is the only
exanple that readily cones to mnd. The court will pronpt pro se
defendants as to their obligations in responding to a notion for
summary j udgnent.

1 The clerk's docket is a schedul e of each and every paper
filed in a particular case, arranged by date of filing. The docket
contains a summary description of each docunent.

12 Filed in the JMC then pending on May 12, 2004.
-9 -



Case Devel opnent Pl an

A

Parti es and Pl eadi ngs

Based upon its review of the pleadings in this case, the
court has identified no i nmedi ate need for amendnents to pl eadi ngs
or addition of parties. But see Paragraph I11.B(1), page 18.

B

Di scovery / Disclosures

Di scovery/di scl osures shall be conducted in accordance
with Rul es 26 through 37, Federal Rules of Cvil Procedure, except
as expressly otherw se provided in this order.™ Discovery/disclo-
sures in the 2004 JMC is stayed pendi ng devel opment of a cal endar
for same. Discovery/disclosures in the 2003 JMC shall be accom
plished as foll ows:

(1) Disclosures.

(a) Counsel for each party shall contenporaneously
prepare and maintain a witten record of all disclosures and
suppl enent ati on of disclosures under Rule 26(a) and (e), Federal
Rul es of Civil Procedure. Unless required in support of a notion
or by order of the court, disclosures and suppl enental disclosures

need not be filed with the court.

13 See 1 Causes of Action (Second) 499, IV Practice Check-
lists, 8 24 Plaintiff's D scovery and 8§ 25 Defendant's Di scovery.
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(b) Initial disclosures as required by Rule 26(a)(1),
Federal Rules of C vil Procedure, by plaintiff and defendants in
the 2003 JMC, shall be exchanged on or before July 30, 2004.%

(c) Disclosures and responses to di scovery requests shall
be suppl enented as required by Rule 26(e), Federal Rules of G vil
Procedure, within 30 days of discovering the necessity of such
suppl enentation or correction of disclosures or responses to
di scovery.

(d) Expert witness disclosures (reports) in accordance
with Rule 26(a)(2) shall be made by plaintiff on or before March 1
2005, in the 2003 JMC, and by defendants on or before March 31
2005, in the 2003 JMC.

(2) Phasing of Discovery.

The court finds that it will |ikely be nore econom cal and
efficient to place sone restrictions upon the timng of various
nodes of discovery. Accordingly, discovery for the 2003 JMC shal |
be divided into three phases:

5

(a) Paper discovery.' Paper di scovery may be undertaken

in the 2003 JMC commenci ng August 2, 2004. Al parties' initia
paper discovery shall be served upon opposing parties in each of

the JMC no later than August 13, 2004. Plaintiff's conbined

14 The disclosures required by Rule 26(a)(3), Federal Rules
of Gvil Procedure, will be addressed by the court in an order for
pretrial proceedings and final pretrial conference, which the court
will issue concurrent with setting one or nore cases for trial.

15 Exchange of information through requests for adnissions
(Rule 26), interrogatories (Rule 33), and requests for production
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responses to defendants' paper discovery shall be served on or
bef ore Septenber 30, 2004. Unl ess otherw se stipulated by the
parti es, defendants' several responses to plaintiff's initial paper
di scovery shall be served in accordance with applicable rules.

(b) Depositions of fact wtnesses. Fact w tness

depositions in the 2003 JMC may be taken conmenci ng Sept enber 16,
2004. Depositions shall not be noticed until after counsel have
conferred as to scheduling of the deposition.

(c) Depositions of experts. Expert depositions in the

2003 JMC may be taken commenci ng March 31, 2005.

(3) Final Wtness Lists / Cose of D scovery.

(a) On or before Decenber 10, 2004, each party in the
2003 JMC shall serve and file a final, revised fact witness |ist.
Only those witnesses so disclosed will be permitted to testify at
trial. The final, revised witness list shall include the name as
wel |l as the current address and tel ephone nunber for each w tness
whom the party expects to call at trial

(b) Al fact witness discovery in the 2003 JMC shall be

commenced so as to be conpleted by January 14, 2005.

(c) Al expert witness discovery in the 2003 JMC shal

be commenced so as to be conpleted by June 30, 2005.

(d) The deadlines for conpletion of discovery are
applicable to all forns of discovery and to all depositions,
i ncluding what sone |awyers call "perpetuation” depositions. A

deposition may be taken after the cl ose of discovery only by | eave



of court obtained upon a showi ng of good cause why the deposition
was not taken prior to the close of discovery.

Deposition discovery or |ast-mnute responses to paper
di scovery may disclose the need for followup discovery, and the
court does not nean to preclude such follow up discovery in fixing
the tinme paraneters for paper discovery or deposition discovery.
However, the court wll consider it to be an abusive discovery
practice for a party to defer what should be undertaken in the
initial paper or deposition discovery until after the closing date
fixed above. Wiat is permtted is "true" follow up discovery that
could not reasonably have been anticipated during the specified
di scovery peri od.

Counsel in each of the 2003 JMC are at liberty to agree
between thenselves and wthout need of submtting a form
stipulation to the court wth respect to: additional tinme to
respond to paper discovery and the initiation' of or postponenent
of fact wtness depositions. Counsel are not at |iberty to change
di scovery close dates established in this order wthout the
presentation of an appropriate notion or stipulation. The court is
unlikely to alter discovery schedul i ng dates except for good cause

shown.

16 It occurs to the court that there may be cases in which

it would be to everyone's advantage for plaintiff to depose a
defendant as the first order of business.
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C.

Conditions and Limtations
on Di scovery

(1) Paper Discovery. During the period fixed for paper

di scovery, a party nmay serve upon an opposing party discovery
requests by neans of requests for adm ssions, requests for
production of docunents, and/or interrogatories. However, the
cunmul ative total of such discovery requests shall be limted as
fol | ows:

(a) Requests for Production of Docunents. No limit."

(b) Requests for Adm ssions. 30 per side in each case.

(c) Interrogatories. 40 per side in each case.

Wth respect to paper discovery, it shall not be a basis
for defense objections that plaintiff has enployed standard
interrogatories, requests for adm ssions, or requests for production
or things as to sone or all of the defendants. However, plaintiff
shal | take care in using these nodes of discovery to craft standard
paper discovery so as to nmake it as case-specific as reasonably
possible in light of the fact that, despite broad simlarities
bet ween nmany of the cases, nost of the cases appear to depend upon

def endant - specific facts.

v Plaintiff has suggestedalimt of 50 requests for produc-

tion of docunments. The court does not know how to interpret that
suggestion, for the service of 50 separate requests for production
of cl asses of docunents is deened by the court to be excessive; and,
on the other hand, it is conceivable that there could be nore than
50 ways to descri be docunents which woul d be relevant to this case.
The court expects both plaintiff and defendants to fully and com
pletely identify and nake avail abl e for inspection and copyi ng al
of their respective records and things which have rel evance to
plaintiff's clains and defendants' defenses.
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Counsel will have observed that the court has fixed a
relatively narrow ti ne wi ndow for defendants to nmake use of paper
di scovery. This is necessitated by the fact that defense counsel
have evidently opted to "go it alone" wthout any defense
organi zation. As a consequence, and |est paper discovery becone
unmanageabl e, it sinply nust be undertaken by all of the defendants
pronptly and within a short period of tine in order that the process
of respondi ng can be acconplished efficiently. Once the tinme for
defendants' initial paper discovery requests has passed, plaintiff
shal | have until Septenber 30, 2004, to assenble a joint response
to all defendants who have subm tted overl appi ng di scovery requests
and to make individual responses to defendants who have submtted
requests that do not overlap others. Defendants who do not submt
paper discovery requests during the initial paper discovery period
shal | be deened to have waived their right to enpl oy these nodes of
di scovery. '

(2) Depositions. The nunber of depositions of non-party®

fact witnesses shall be limted to five per side per case. Unless
counsel agree otherw se, non-party fact w tness depositions shal

not exceed three hours in duration, nanmed defendant depositions
shall not exceed five hours in duration, and expert depositions
shal | not exceed five hours in duration. Plaintiff (enployee) fact

W tnesses' depositions shall be of reasonable duration in relation

18 "Cal endaring errors” or the "press of other business" or
the like will not be acceptable excuses upon which to avoid this
wai ver provision.

19 O ficers and enpl oyees of plaintiff are "party" w tnesses.
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to t he nunber of exam ni ng def ense counsel who nust coordinate their
exam nations to avoid repetition.

Def endants absolutely nust coordi nate deposition
scheduling as between thenselves and plaintiff as regards
depositions of plaintiff's fact witnesses. Except for good cause
shown, the court wll not permt nultiple depositions of any
W tness, whether a party, party representative, expert, or totally

unr el at ed i ndi vi dual . %

The court will not permt this restriction
t o beconme an i npedi nent to effective deposition scheduling. Counsel
will be required to work and cooperate wth one another and
deponents. Conprom ses as regards who can be avail abl e when wil|
sinmply have to be nmmde. The court will not tolerate arbitrary
noti ci ng of depositions wi thout consultation w th opposi ng counsel ,
nor will the court tolerate the del ayi ng of depositions because al

i nterested counsel (or pro se parties) cannot be avail able. Again,
counsel are going to have to communi cate and work wi th one anot her
in scheduling depositions, scheduling themat tines when the nost
interested parties can be avail abl e, and permtting others to submt

witten questions to be asked in the course of the deposition on

behal f of parties who are unavail abl e.

20 The court does not nean to exclude the possibility of

counsel agreeing anongst thenselves for nmultiple depositions of a
gi ven wi tness who has informati on on nmultiple subjects of interest
to differing groups of defense counsel.
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Mbtion Practice

A

Status of Mdtion Practice

(1) By CMD- 1, the court stayed all notion practiceinthe
JMC. Subject to the provisions of this CMO 6, the stay on notion
practice in the 2003 JMC is now lifted.

(2) Motion practiceinthe 2004 JMCis stayed pendi ng the
devel opnent of a discrete cal endar for the devel opnent of the 2004
JMC. Excepted fromthis stay are the foll ow ng:

(a) applications for pro hac vice status by counsel;

(b) applications for the entry of default for failureto

answer ;
(c) notions for additional tinme to answer;
(d) stipulations for orders in lieu of notion practice;
(e) joinders in notion practice conmenced in one of the
2003 JMC (see Paragraph 111.F(1)(c), page 23); and

(f) the court will consider, ex parte, applications® to
lift the stay on notion practice for purposes of considering
energency matters. A party w shing expedited consideration of a
matter not otherwi se permtted by a case managenent order shal
serve and file an application for relief fromthe stay on notion

practice and shall serve and |odge the proposed notion. The

21 bj ections or responses to such applications will not be

consi der ed.
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application shall be supported by a brief nmenorandum of reasons
expl ai ni ng why the matter should be taken up on an expedited basis.

(3) The court reserves theright toclosely manage notion
practice. If it should becone apparent that there is reason to
expedite certain notion practice, the court will do that. If it
shoul d becone apparent that there is reason to defer certain notion
practice that has been initiated, the court my, onits own notion,
deny notions that have been filed, wth leave to the parties to
summarily renew a notion or notions at sone later date.®

B.

Prelimnary Motions

(1) Motions to Arend or Add Parties. Mbtions to add

other parties or to anend pleadings in the 2003 JMC subsequent to
the date of this order shall be served and filed on or before
Cctober 15, 2004. Up to the latter date, notions to anend or add
parties will be allowed as a matter of course unl ess good cause is
shown why such a notion should not be granted. Thereafter, parties
may anmend or add parties only upon | eave of court and for good cause

shown.

2 O particular concerninthis area is the premature filing

of notions for summary judgnment. The court is well aware of the
fact that many defendants are anxious to extricate thensel ves from
this litigation at the earliest possible tine. Sonetines notions
for summary judgnment provide an avenue for early relief; but the
court cannot grant any party sunmary judgnent where there is a
genui ne dispute as to facts which are material to a disposition.
Summary judgnment is possible where the material facts are not in
di spute and a party denonstrates that he, she, or it isentitledto
judgnment as a matter of |aw. Mreover, where facts are critical to
a notion for summary judgnent, the court nust give all parties a
reasonabl e opportunity to devel op the facts t hrough di scovery before
ruling on a notion for summary judgnent. Fed. R Cv. P. 56(f).
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(2) Oher Prelimnary Motions. Rule 12 notions by

defendants in the 2003 JMC shall be filed on or before August 31,
2004. The court encourages, but does not require, parties to file
as prelimnary matters notions raising pure issues of law.  Such
early notion practice mght very well limt issues and thereby
reduce the discovery |oad for everyone.

Prior to filing a prelimnary notion, counsel
contenpl ati ng such a notion shall contact opposing counsel for the
pur pose of providing abrief description of the proposed prelimnary
notion in order to ascertain whether or not opposing counsel wll
concede the matter. Opposing counsel shall respond no | ater than
the cl ose of business on the day follow ng receipt of the notion
proposal. |If the matter is conceded, an appropriate stipul ati on of
counsel shall be filed. If the party proposing such a notion
recei ves no response, the notion may be filed, reciting conpliance
with this requirenent in the | ead paragraph of the notion.

C.

Di scovery Motions

Unl ess counsel stipulate otherw se, notions under the
di scovery rules shall be filed on or before 30 days follow ng an
occurrence which is the basis for a discovery notion.?® Discovery
notions will be stricken if the parties have failed to conply with

Rule 37(a)(2), Federal Rules of G vil Procedure, which conpliance

23 This nmeans, for exanple, that counsel are not at liberty

to wait until the close of all discovery to raise questions about
t he sufficiency of responses to interrogatories. Mtions to conpel
as regards paper discovery are due 30 days after responses are
recei ved or due.
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shal | be recited in the openi ng paragraph of any di scovery notion.?
The court expects counsel to confer pronptly once a discovery
probl em has been identified. The court expects counsel to resolve
routi ne discovery matters anongst thensel ves.

The court declines to authorize plaintiff to defer
responding to all discovery notions by defendants until 30 days
after the deadline for filing such notions. Rat her, the court
desires and expects that discovery notions will not be left until
the end of the notion period except where exigent circunstances so
require. | f counsel become aware of the fact that a nunber of
di scovery notions are likely to be filed at about the sane tinme and
covering overl apping matters, the court urges counsel to coordi nate,
by stipulation, both the filing of the notions and the joining of
opposition if the matters are not resol ved; but the enphasis shal
be upon the pronpt filing of notions and i ndivi dual disposition of
t hem unl ess ot herwi se ordered by the court.

D

Di spositive Mtions

Motions for summary judgnent in the 2003 JMC may be filed

at any tine,®

and shall be filed no later than 30 days follow ng
t he conpl etion of all discovery. Modtions for summary judgnent that
do not conformto Rule 56, Federal Rules of Gvil Procedure, and/or

Arizona Local Rule 1.10(1) will be summarily deni ed.

24 See al so the requirements of Arizona Local Rule 1.10(j).

25

But see note 22, supra.
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E

Mbtions in Linne

Motions in limne will not be considered by the court
until after all potentially dispositive notions have been rul ed
upon.

F.

Procedures for Mdtion Practice

In addition to the requirenents of the Federal Rules of
Civil Procedure and Arizona Local Rules, the follow ng genera
procedures shall be enployed in notion practice in the JMC

(1) Wile the facts of individual JMC may vary
considerably, and while discovery matters will likely have to be
addressed on a case-by-case basis, matters of laware |likely to have
application in many if not all of the JMC. Except for good cause
shown, | egal issues involvedinthe JMCw || be addressed only once.
Accordingly, the follow ng procedures shall be enployed by party
where initiating a motion raising | egal issues:?

(a) Mtionsinitiated by plaintiff raising alegal issue
applicable to multiple cases shall be served upon all potentially

affected defendants in all of the JMC sinultaneously and filed with

20 Judge Hol | and has access to the Arizona District Court

conputeri zed case data and is therefore able to track the progress
of notion practice from Al aska.

2! The intent here is to deal with disputed |legal matters,
not matters such as statutes of limtations where the lawis likely
undi sputed and the question to be decided is fact-dependent.
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proof of serviceinthe ol dest, | owest-nunbered file affected by the
mot i on. ?®

(b) Mdtions initiated by a defendant raising a |egal
i ssue applicable to multiple defendants shall be served upon al
defendants and plaintiff sinultaneously and filed wth proof of
service in the case file of the noving defendant.?® Plaintiff has
prepared and shall provide to defense counsel upon request a nmaster
list of defendants in all of the JMC for use by defense counsel in
serving such notions. Plaintiff shall wupdate this master |ist
regularly as necessary to keep the list current.

(c) Al defendants in all of the JMCw shing to joinin

a defense notion shall serve upon all of the parties affected by the

nmotion and file with the court (in the case in which the noti on was

28 Plaintiff shall enploy the case caption for the ol dest
(1 owest - nunbered) case and shall, in addition, and as part of the
case caption, state as applicable:

"This notion applies to all cases.”
[or]
"This notion applies to the follow ng

nunbered cases: [list all relevant cases by
nunber only]"

29 The novi ng def endant shal | append to his/her case caption,

as applicabl e:
"This notion applies to all cases.”
[or]
"This notion applies to the follow ng
nunbered cases: [list all relevant cases by
nunber only]"
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filed) his or her notice of joinder no later than ten days fromthe
service of the notion.

(d) Plaintiff's response to nulti-case defense notions
shal | be served upon the initiating defendant as wel |l as any j oi ni ng
defendant (s) within twenty days foll owi ng the service of the notion;
provi ded, however, that if joi nders have added substanti ve argunents
to those made by the initiating defendant, plaintiff's opposition
to the motion shall be served and filed upon the initiating
defendant and all joining defendants within twenty days foll ow ng
service of the last tinely joinder that nmakes additional argunents.

(e) Defendants' responses to a plaintiff's notion
affecting mul ti pl e def endants shall be served upon plaintiff and the
ot her affected defendants and filed within twenty days foll ow ng
service of the notion.

(f) Replies (not required) may be filed as to nmulti-case
nmotions within ten days follow ng service of a response. Except
with | eave of court for good cause shown, only the party initiating
a notion is entitled to serve and file a reply.

(g) The foregoing tine requirenents apply only to nulti-
case notions. The time requirenents of Arizona Local Rules apply
to single-case notions.*

(h) Defendants in all of the JMC who are served with a

nmul ti-case notion are bound by the court's decision on all defense
notions, irrespective of whether or not they have joined in or

opposed the notion. The court will fileits decisionon nulti-case

30

See Paragraph 111.F(2), bel ow
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motions in all affected cases. Except for good cause shown, * the
court will not entertain a second notion on a subject once it has
rul ed upon that subject. Havi ng once ruled upon a subject, the
court will abide by its initial ruling absent a clear show ng that
the initial ruling was wong or that it is inapplicable to another
party.

(2) The parties shall strictly conply wth the

presunptive page limtations specified by Arizona Local Rules. See

Ariz. L.R 1.10(e). The court wll be disinclined to permt
departures from these Ilimtations except for exceptiona
ci rcunst ances and good cause shown. Counsel shall famliarize

t hensel ves with the response (ten days) and reply (five days) tines
for nost notion practice.®

(3) Motions of all classes filed by any party shall be
l[imted to one specific subject, except that matters which are
logically or necessarily interrelated nay be addressed in a single
notion. Subject tothe tinme constraints inposed by Paragraph I11.C,
page 19-20, nmultiple discovery conpliance matters nmay be rai sed by
a single notion.

(4) The court wll not entertain "run-on" notion
practice. That is, a party opposing a notion shall not incorporate

anot her notion into an opposition docunent.

8 Arelevant factor here will be whether or not a party had

appeared or answered at the tinme a notion was filed.

%2 See Arizona Local Rule 1.10(c) and (d). Tines allowed for
response and reply on notions for summary judgenent are 30 and 15
days. See Arizona Local Rule 1.10(1)(2).
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(5) Oral argunent on procedural and discovery notion
practice will not be entertai ned except for good cause shown. O al
argunent on potentially dispositive notions wll routinely be
granted upon request. A party desiring oral argunent on a notion
should so state in the title of their notion or response to a
notion. \Wen oral argunent is deened appropriate and useful, the
court will, after it has exam ned the noving papers, initiate
arrangenments for oral argument, which wll ordinarily be
acconpl i shed by tel ephone.

I V.

Further Pretrial Proceedings

Status, discovery, settlenent, or other pretria
conferences wil|l be schedul ed on a case-by-case basis upon show ng

of a reasonabl e need for such procedures.®

Shoul d any significant
nunber of defendants be of a viewthat a nmass neeting with the court
woul d be useful, the court will be in Phoenix and avail abl e during
sone or all of the day of Novenber 10, 2004. CQut of a concern for
costs, the court would not entertain a request for a mass neeting

of counsel except for specifically defined purposes and upon a

33 The nunmber of parties in this case and the |ack of any
or gani zati on anongst the defendants will nmake any but small group
conferences very difficult. Nevertheless, the court will endeavor,
to the greatest extent possible, to nake itself available to the
parties to these cases. However, the parties nust be on notice that
Judge Hol l and wi | | be on annual | eave fromJune 25 t hrough August 4,
2004. During that period, Chief Judge Sedw ck of the District of
Al aska (who al so has an open designation to the District of Arizona)
will be available to approve routine procedural orders which are
unopposed or are not reasonably susceptible to disagreenent. O her
matters will have to be deferred fromJune 25 until after August 5.
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showing that such a gathering would be more useful than other, less
costly management procedures.

Upon the expiration of the time specified for discovery
and motion practice, and after dispositive motions have been ruled
upon, the court will call upon counsel to certify the respective
cases to be ready for trial. By that time, if not sooner, the court
expects that one or more bases for grouping cases for trial will
have emerged. The court will, at that time, take input from the
parties as to how the cases should be grouped for trial and as to
how a trial with multiple defendants should be carried out. In each
of cases grouped for trial, the court will enter an order for
pretrial proceedings and final pretrial conference fixing final
pretrial procedures including provision for motions in limine,
pretrial disclosures (Rule 26(a) (3)), exchange and management of
exhibits, and trial briefs, etc. A final pretrial conference will
be held shortly prior to trial. A discrete amount of time for trial
will be estimated by the court in its order for pretrial proceedings
and final pretrial conference and will be fixed at the final

pretrial conference. The parties will not be at liberty to exceed

those time limits.
DATED at Anchorage, Alaska, this Z‘ i day of June

2004.

H. Russel Holland
United States District Judge




In re Cases Filed by DI RECTV, |NC.

APPENDI X TO
CASE MANAGEMENT ORDER NO. 6

Summary of Cal endar for 2003 JMC

Prelimnary Mdtion Practice / Start 06. 30. 04
Show Cause re Adoption of Prior Hol dings 07.30. 04
Initial D sclosures Due 07.30. 04
Initial Paper Discovery / Start 08. 02. 04
Initial Paper Discovery / C ose 08.13. 04
Preliminary Mtion Practice / d ose 08. 31. 04*
Deposition Discovery (Fact Wtness) / Start 09. 16. 04
Plaintiff's Conbi ned Response to

Def ense Paper Di scovery 09. 30. 04
Motion Practice to Arend or Add Parties / C ose 10. 15. 04
Final Wtness Lists 12.10. 04
Close of All Fact Wtness D scovery 01. 14. 052
Plaintiff's Expert D sclosures 03.01. 05
Def endants' Expert Di scl osures 03. 31.05
Expert Deposition Discovery / Start 03. 31. 05
Close of Al Expert Wtness D scovery 06. 30. 057
Di spositive Mdtion Practice / C ose 08. 01. 05

This date does not apply to notions to amend or add parties.

’Fi nal discovery notions are due no |ater than 30 days fol |l ow
ing the close of all discovery; however, see paragraph II11.C (pages
19-20) of CMO-6 for further time requirenments as regards the filing

of discovery notions.





