 SEQ CHAPTER \h \r 1[attorney name]

street

Phoenix, Arizona 

Telephone: 

Attorneys for Petitioner ________

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

	In re: [name of petitioner],

Petitioner,

v.

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF ARIZONA, 

                       Respondent, 

and 

UNITED STATES OF AMERICA,

                       Real Party in Interest.  

 
	C.A. No. 
D.Ct. No. 
PETITION FOR WRIT OF MANDAMUS


RELIEF REQUESTED

name, a victim in D. Ct. No.  CR-0x-PHX-xxx, petitions this Court for a Writ of Mandamus reversing the district court order [excluding the victim from attendance at a public court proceeding, the trial in CR-0x-PHX-xxx.]

ISSUES[S] PRESENTED

Whether the district court erred in finding, under a clear and convincing evidence standard, that testimony by victim ____ would be materially altered if the victim heard other testimony in CR-0x-PHX-xxx.

FACTUAL BACKGROUND

[facts necessary to understand the issue presented]   These facts include (1) what defendant is charged with, (2) what victim’s testimony would establish, (3) when the court held a hearing, and what testimony was presented, and (4) what the court ruled.  

THIS COURT MUST ISSUE A WRIT OF MANDAMUS REVERSING THE RULING OF THE DISTRICT COURT THAT EXCLUDING  THE VICTIM FROM ATTENDING ALL SESSIONS OF THIS PUBLIC PROCEEDING. 

I.   This Issue Is Properly Reviewed by Mandamus  


Pursuant to 28 U.S.C. § 1651and 18 U.S.C. § 3771(d)(3), the district court’s order is reviewable pursuant to a writ of mandamus.   This Court analyzes five factors in determining the propriety of mandamus:

(1)
The party seeking the writ has no other adequate means, such as a direct appeal, to attain the relief he or she desires.

(2)
The petitioner will be damaged or prejudiced in a way not correctable on appeal.  (This guideline is closely related to the first).

(3)
The district court’s order is clearly erroneous as a matter of law.

(4)
The district court’s order is an oft-repeated error, or manifests a persistent disregard of the federal rules. 

(5)
The district court’s order raises new and important problems, or issues of law of first impression.

Bauman v. United States Dist. Court, 557 F.2d 650, 654-55 (9th Cir. 1977) (citations omitted).  


These factors are only guidelines and raise questions of degree, including how clearly erroneous the district court’s order is as a matter of law and how severe the damage to the petitioner will be without relief.  557 F.2d at 655.  Furthermore, these factors need not all point the same way or even all be applicable in cases where relief is warranted.  Id.  The existence of clear error as a matter of law, however, is dispositive.  Calderon v. United States Dist. Court (Nicolaus), 98 F.3d 1102, 1105 (9th Cir. 1996). 


The Bauman factors favor issuance of the writ in this case.  As to (1) and (2), the victim has no other adequate  means to obtain relief, and cannot obtain review by direct appeal from a judgment after trial, because the harm – exclusion from the trial process – will already have occurred during the trial.   Moreover, the resolution of this issue does not depend on facts to be developed at trial.  

[develop facts quoting d. ct’s order and showing error]. 


Respectfully submitted this _________ day of _________, 2005.







___________________________

                                                              [name]

                                                              Attorney for Petitioner  


STATEMENT OF RELATED CASES

[To the knowledge of counsel, there are no related cases pending.   Or, a related case is pending before this Court, in C.A. No. ------.  

CERTIFICATE OF SERVICE

I hereby certify that on this _____ day of , I served the foregoing Petition for Writ of Mandamus  by causing to be mailed, postage prepaid, one copy to the following individuals:

Hon. [district court judge] 
United States District Court

401 W. Washington Street

Phoenix, Arizona 85003

[AUSA]

Office of the United States Attorney

40 N. Central Avenue, Suite 1200

Phoenix, Arizona 85004-4408







_________________________________


name 

Attorney for Petitioner  
