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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Martin Kirk, g No. CIV 00-851-PCT-EHC
Plaintiff, ORDER
VS.
IRS,
Defendant.
)
On September 7, 2000 the Defendant filed aMotion to Dismiss. (Dkt. 18). On September 12,

2000 the Court granted the Defendant's M ation to Dismisswith prejudice (Dkt. 20) and find Judgment was
entered that sameday (Dkt. 21). Becausethe Defendant'sMation to Dismisswasgranted beforethetime
hed expired for the Plaintiff to repond, this Court will vacate the Order granting the Defendant's Motion
to Digmiss(Dkt. 20) and the Judgment entered (Dkt. 21) inthiscase. Accordingly, the Defendant'sMotion
to dismiss (Dkt. 18) is now pending.

Following the entry of Judgment, the Plaintiff filed a Response to the Defendant'sMotion to
Dismiss (Dkt. 22). Defendant assartsthat the Flaintiff'sdaim againgt the United Statesis barred and should
be dismissad becausethe Plantiff hasfalled to meet hisburden of demondrating awaiver of immunity.
See Graham v. Federd Emergency Management Agency, 149 F.3d 997 (9th Cir. 1998)(dating thet in suits

against the United States, the Plaintiff bearsthe burden of demonstrating an unequivocal waiver of
immunity). InPantiff's Ars Amended Complaint and his Response to Defendant'sMation to dismiss,
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Paintiff hasonly asserted that waiver “isnullified by Article 1 Section8 U.S. Code.” (Dkt. 2). This
reference to the powers of congress as established by the Congtitution do not indicate any waiver of
immunity for actions brought against the United States. Therefore, because the Plaintiff has not
demondrated an unequivocd waiver of immunity, the Court will grant the Defendant'sMotionto Dismiss
for lack of subject matter jurisdiction’.

Next, Plantiff hasfiled aMation for ahearing (Dkt. 23), aMotion for Summary Judgment (Dkt.
24), and asecond amended Complaint (Dkt. 25). The Court will dismissthe Mationsfor hearing and for
Summary Judgment as moot based on the Court's granting of the Defendant's Motion to Dismissas
discussad above and will Srikethe second amended Complaint for fallureto comply with the Federd Rules
of Civil Procedure 15 (a).

Rule15 (9) of the Federd Rulesaof Civil ProceduredlowsaPantiff toamend an origind complaint
onceasamatter of right before any responsve pleading isfiled, otherwise, aparty may amend the pleeding
only by leave of court or written consent of the adverseparty. Plaintiff hasaready filed one amended
complaintinthiscase (Dkt. 2) and hasnot sought leave of the court to file any additional complaints?
Accordingly, the Court will strike the Plaintiff's second amended Complaint.

Additiondly, the Court notesthat thedlegationsand damsinthiscaseareindistinguishablefrom
the dlegationsand damsdready adjudicated in thisand the prior two casesfiled by the Plantiff againgt
the Defendants. See Martin Edwin Kirk v. United States, No. CIV 97-648-PCT-SMM; Martin Edwin
Kirk v. United States, No. ClV 96-1415-PXH-SVIM. If Rantiff continuestofileactionsdleging the same

causes of action and based on the same st of facts, Plaintiff faces sanctions pursuant to Rule 11 of the

1 Although Court'sare required to construe apro selitigant's pleadingsand papersliberdly,
McGuckin v. Smith, 974 F.2d 1050, 1055 (9th Cir. 1992), Pro selitigants are held to the same legal
sandardsas other litigants, See King v. Atiyeh, 814 F.2d 565, 567 (9" Cir. 1987)(applying the same
standards for summary judgment to pro se litigants as those applied to other litigants).

2 Evenif the Plaintiff had sought leaveto amend, and assuming the Court would have granted
|eaveto amend, the second amended complaint does not curethe defects of the prior two Complaints; it
fallsto demongtrate any waiver of immunity. In addition, the Plaintiff hasbeen directed to consult the
Federd Rulesaf Civil Procedure and the Rules of Practicefor the Didrict Court of Arizonaon numerous
occasions. See Martin Edwin Kirk v. United States, No. CIV 96-1415-PXH-SMM (Dkt. 75).

-2-




© 00 N oo o b~ w N PP

N NN NN NN NDNDR R R B B B B R R
® N o a4 W N P O © 0 N o o b~ w NP O

Federd Rulesof Civil Procedure which providesthat sanctionsmay beimpasad for submisson of motions
or other papersto the Court by an attorney or unrepresented party which the Court determines were
presented for an improper purpose or without a reasonable inquiry under the circumstances.

The Court being fully advised,

I'T ISORDERED vacating the Order granting the Defendant'sMation to Dismiss. (Dkt. 20) and
vacating the Judgment (Dkt. 21).

IT ISFURTHER ORDERED granting the Defendant's Motion to Dismiss. (Dkt. 18). The
clerk shall enter judgment accordingly.

IT ISFURTHER ORDERED dgrikingthePantiff'sAmended Complaint (Dkt. 25), for falure
to comply with Federd Ruleof Civil Procedure 15, and diamissang the Flaintiff'sMationfor ahearing (Dkt.
23), and Motion for Summary Judgment (Dkt. 24) as moot.

IT ISFURTHER ORDERED that any documentssubmitted by Plaintiff after thedate of this
order be placed on theleft Sde of the Court'sfile without being docketed with the exception of apped
denominated as a “Notice of Appeal.”

DATED this day of October, 2000.

Earl H. Carroll
United States District Judge




