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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

RECREATIONAL DEVELOPMENTSOF) No. CIV 99-18-PHX-ROS
PHOENIX, INC., et d.,

ORDER
Plaintiffs,
VS.
CITY OF PHOENIX,
Defendant.

This case presents a pre-enforcement chalenge to an ordinance passed by Defendant City of
Phoenix regulating businessesthe ordinancerefersto as* live sex businesses.” Phoenix, AZ Code § 23-54
(1998). Pending areaMation for aPrdiminary Injunction filed by Plantiffs, who are owners and members
of businessesin which live sex acts occur (“the clubs’), and a Mation to Dismiss filed by
Defendant.

FACTUAL BACKGROUND

On December 9, 1998, the Phoenix City Council enacted 8 23-54 of the Phoenix City Code,
which gatesthat “[t]he operation of abusinessfor purposesof providing the opportunity toengagein, or the
opportunity to view, live sex actsisdeclared to be adisorderly house and apublic nuisanceper sswhich
should be prohibited.”* Phoenix, AZ Code 8§ 23-54

! Theentiretext of the ordinance reads as follows:

Sec. 23-54. Findings, Definitions, Live Sex Act Businesses Prohibited.
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A. The City Council makes the following findings:

1. Theoperation of abusnessfor purpases of providing the opportunity to engagein, or
the opportunity to view, live sex actsis declared to be adisorderly house and apublic
nuisance per se which should be prohibited, and

2. Theoperation of alive sex act busness contributes to the Soread of sexudly tranamitted
diseases, and

3. Theoperaion of alivesex act busnessisinimicd to the hedlth, safety, generd welfare
and morals of the inhabitants of the city of Phoenix.

4. Evidencein support of thesefindings may be foundin Sex Clubs, Factual Record
and the Sexually Oriented Businesses, Factual Record, Supplement.

B. In this section, unless the context otherwise requires:

1. Congderation meansthe payment of money or the exchange of any item of vauefor:

a. Theright to enter the business premises, or any portion thereof, or

b. Theright to remain on the business premises, or any portion thereof, or

c. Theright to purchaseany item permitting the right to enter, or remain on, the business
premises, or any portion thereof, or

d. Theright toamembership permitting the right to enter, or remain on, the business
premises, or any portion thereof.

2. Live sex act means any act whereby one or more persons engage in alive
performance or live conduct which contains sexua contact, ordl sexua conduct, or sexud
intercourse.

3. Livesexact busnessmeansany businessin which oneor more personsmay view,
or may participate in, alive sex act for a consideration.

4. Operate and maintain means to organize, desgn, perpetuate or control. Operate
and maintainincludes providing financid support by paying utilities, rent, maintenance cods
or advertisng codts, supervidang activities or work schedules, and directing or furthering the
aims of the enterprise.

5. Oral sexual contact means oral contact with the penis, vulva or anus.

6. Sexual contact meansany direct or indirect touching, fondling or manipulating of any
part of the genitals, anus or femae breast by any part of thebody or by any object or causang
a person to engage in such contact.

7. Sexual intercourse means penetration into the penis, vulvaor anus by any part of
the body or by any object or manua masturbatory conduct with the penis or vulva
B. It shall be unlawful for any person to operate and maintain alive sex act business.
C. Operdion of alivesex act busnessisapublic nuisance per sewhich may be abated by
order of the Phoenix Municipal Court.

D. TheCity Attorney, inthe nameaf the City of Phoenix, may apply totheMunicipa Court
for an order permitting the City to abate violations of this section.

E. After naticeto the operator of alive sex act busness, thejudge shall conduct ahearing and
take evidence asto whether alive sex act businessis being operated in violation of this
section.

F. If, a the conduson of the hearing, thejudge determinesthat alive sex act busnessisbeing
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(1998). Theordinance dlows Defendant to goply to the Municipa Court for an order permitting the City to
abateviolaionsof § 23-H4, ater which ajudgeisrequired to hold ahearing on whether the provison hasbeen
violated. If thejudge condudesthat aviolation has occurred, Defendant is authorized to dose the business.
On December 16, 1998, the Phoenix City Council passed an amendment to 8 23-54 adding subsection G,
which exempted non-obscene parformances of any play, drama, or blet in any thegter, concart hdll, finearts
academy, school, indtitution of higher education, or smilar establishment” with certain additiond limitations.
Phoenix, AZ Code § 23-54 (1998). On January 6, 1999, Plaintiffs gpplied for atemporary restraining order
and prdiminary injunction to prevent the ordinance from becoming effective as scheduled on January 8, 1999.
Defendant filed aMotion to Dismissand Memorandum of Law in Opposition to Plaintiff’ s Request for
Injunctive Rdlief and on January 7, 1999, the Court denied the gpplication for atemporary restraining order.
A hearing for aprdiminary injunction was scheduled and hed on March 4, 1999. Paintiff presented the
tesimony of threewitnessesand both parties submitted severd exhibits, induding deposition testimony by dub
members and owners.

Thedubspurport to be private organizationsdlowing accessonly tomembers. The membership
goplication process gopearsto be amilar a dl thedubswho are Rantiffsinthislawvsuit. (W. Markus Test.
a 65.) Anyoneinterested invisiting the socia clubsarrivesat aclub, fills out amembership form, pays
membership and per visit fees, and isgeneraly permitted to enter the dlub a that time? Annua membership
feesgtart aslow as$1 when businessisdow, with themgority ranging from $5t0 $10. (R. Reedy Dep. at
7,12; M. Fend Dep. a 21; W. Markus Dep. a 36-37; F. Magardli Dep. at 22; R. Van Brunschot Dep.

operated inthe City of Phoenix inviolation of thissection, an order shall beentered authorizing
the City to abatetheviolation by dosng thebusness. A copy of theorder shdl beddivered
to the operator of the business and mailed to the owner of the property upon which the
businessis located.

G. Nothing inthissection shal be construed to apply to the non-obscene presentation,
showing, or performance of any play, drama, or ballet in any theater, concert hdl, finearts
academy, schoal, ingtitution of higher education, or smilar establishment asaform of
expression of opinion or communication of ideasor information, asdifferentiated fromthe
promotion or exploitation of sex for the purpose of advancing the economic welfare of a
commercia or business enterprise.

2 Membership forms for the different clubs are virtually identical.
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a 27, Brigham Dep. & 9; G. Mutschler Dep. a 43.) Modt of the dub’ sincomeisderived from the per vist
fees, which generdly range between $20 and $30 for each vist. (R. Reedy Dep. a 27; W. Markus Dep. a
36-37; G. Mutschler Dep. at 44.) Insevera of the clubs, feesfor singlewomen are considerably less
expensive than for men or couples. (W. Markus Dep. a 37; F. Magarelli Dep. at 26.)

Not everyoneispermitted to becomeamember onagiven night. Thedub owner Rlaintiffsassart
that they refuseentry to gpplicantswho arevisbly intoxicated, attempt to introduce drugsinto theclub, are
sdf-identified progtitutes, have neglected persond hygiene, or areimproperly atired. Plantiffsdsodamthat
prospective applicants must be proponents of the swinging lifestyle, though they acknowledgethat their ability
toverify suchinformaionislimited.® (M. Fend Dep. a 21-22; W. MarkusDep. a 31; W. Brigham Dep.
17.) Membership decisonsare generdly made by the person working the door on agiven night, though on
occasion, thisperson may consult with someone e sewith respect to aparticular gpplicant.” Clubsfrequently
ask for aname, telephone number, address, birth dete, driver’ slicense or anidentification card, though the
information isnot verified other than by ingpecting thelicenseto verify theage of thegpplicant. (W. Markus
Depat 39.) Membersof law enforcement and reportersare not permitted to enter theclubsunlessthey are
inthar individud, rather than officid capadities, but thisinformationisnot verified. (W. MarkusDep. a 39.)

3 When one owner was asked how sheverifiesthat an applicant isaproponent of the swinging
lifestyle, she responded

[y]ou cantel how they treat thar partner. Y ou cantell by the questionsthey ask. If they--if
they’ vebeeninthelifedtyle, they' Il ask youwhet your protocal is. They'Il ask you...whet kind
of guiddinesyour club has...how deanitis what kind of safe sex measuresyou recommend
or don’'t; what kind of restrictions you place on people; what kind of rules you’ ve got.

(W. Markus Test. at 54.)

*  Thedubwithwhatisarguably the most sdective membership application processwas described
by one dub owner asfollows “[the personin charge of the door i required to make surethet the personiis
the correct age, meke surethat they are properly atired, make sure...that they don’t have an attitude problem,
that they are not inebriated when they comein. Asfar asgpprova of the membership goes, if there sany
question in the person taking care of the door’ smind asto the gppropriaieness of the gpplicant, then they are
to cdl either mysdf or my hushand so that we can ask further questionsand determinefurther if the person
shouldbedlowedtocomein.” (R. VanBrunschot Dep. a 20.) Club ownersaso sated that security guards
will sometimes search an gpplicant’ sbag to meke sure drugs, dcohol, cameras, or recording devices are not
brought into the clubs. (F. Magarelli Dep. at 50.)
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Club owner Flantiffsassart they exerdse someadditiond control over thar dientde; if, for example, someone
violatesthe“no-touch” without consent rule, they may beasked to leavetheclub. (W. MarkusDep. at 26;
M. Fend Dep. & 22.) Club members may offer suggestions regarding operation of the clubs, but they have
no control over the clubs’ management. (F. Magarelli Dep. at 11.)

There is no requirement that prospective members be referred by other members or that
goplicantsliveinthe Phoenix area. Infact, new membersmay bevigtorsfrom other partsof the United States
or from other countries such as Europe and Japan. (W. Markus Dep. at 24, 30-31.) The clubsattract
clientdeby extensveadvertisng inloca newspapers. (W. MarkusDep. at 40, M. Fencl Dep. at 17; F.
Magardli Dep. & 27.) Some dubsaso operate webstes promoting their busnesses. (M. Fend Dep. & 17;
F. Magardli Dep. a 51.) Thisdtrategy has proven successful; ownersof the clubs estimate that they have
between 3,000 and 12,000 members. (W. MarkusDep. a 38, estimating Guysand Doll’ smembership at
3,000; M. Fendl Dep. a 27, estimating Chameeon’s membership a 12,000; F. Magarelli Dep. at 46,
estimating Encounters membership at 8,000 or 9,000.) Someclub patronsacknowledgethat they are
membersof severd different dubs. (R. Reedy Dep. a 6-7; 12-13.) On any given night, member attendance
Is estimated at several hundred people per club. (W. Brigham Dep. at 19.)

The dubsboast dance floorsand in some cases, dancing polesand cages availablefor useby
members. They ds0 offer food, non-acohalic beverages, and ectivitiessuch ashilliards, darts, hot tubs, and
erotic videos. In addition, the clubs provide individua rooms, some of which are designed to alow
obsarvation of theactivitiesby other patrons, induding sexua conduct. Club ownerscontend that employees
of theclubsare prohibited from introducing membersfor the purpose of having sex, fraternizing with club
memberswhileworking, or providing any adult entertainment--such astoplessdancing, massages, or escort
sarvices-to club patrons. Club owners adso assart that they do not dlow thar membersto ‘tip” amember
for dancing or performing any actsincluding sexua acts. According to Plantiffs, theclubsprohibit drugs,
alcohol, prostitution, and solicitation of escorts on the premises.

Fantiffsreadily acknowledgethat actsof ord sex and sexud intercourse occur regularly e the
dubs, thoughthey assert that such actsdo not condtitutethemgjority of theactivitiesat thedubs. (W. Markus
Dep. a 56; W. Bringham Test. & 43.) According to onedubowner, sexud acts conditute ten to twenty per
cent of the activity taking place over the course of anevening. (W. Bringham Test. & 43.) Rantiffsdam that
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the clubs discourage members from engaging in unprotected sex through the provision of free condomsand
thedigplay of noticesinthedubsencouraging theuseof condoms. They acknowledge, however, that they
merely attempt to motivate patronsto use condoms but do not enforcetheir use. (W. MarkusDep. at 51.)
According to areport on an undercover investigation into some of the Alaintiffs dubswritten by amember
of the Vice Enforcement Unit of the Phoenix Police Department:

Inthedozentimeswehavevisited [ Club Chame eon, Encounters, Discretions,
Impr-'ons and Sodablesll], we have obsarved g)proanaelythlrty five couples
jing in sexual contact. This contact includes sexual intercourse, fellatio,
cunn| ingus, and sef-magturbation. Duringdl of these open sexud actsno condoms
were ssen by the detectiveson any of themaesinvolved. Therewere severd open
sexud actswhi m involved morethan one couple. Therewerenot any condoms
observed during these encounters. The detectives noticed that the employees
would check in the roomswhen these sexud actswere baing committed and would
meke no efort to ensure the partiesinvolved used condoms. In severd of thedubs
condomswere found for sale. However, none of the clubswere found to be
distributing free condoms to its customers.

(11/13/98 Vasguez Memo at 1, attached to PIS' Index of Exhibitsas Ex. L.)

Fantiffsaso assart that they provide dean shedts after every use of the privaterooms, thet they
dranand deanthehot tubif it isdear that it has been usad for sexud intercourse, and thet they disinfect the
couchesonaregular bass. AccordingtotheVice Enforcement Unit’ sreport, however, thedeanlinessof the
clubs is questionable.

Theopentheatersinthe dubsare surrounded by sofasand chairs. Theseareasare

frequently used for some of the described sexual activities. Detectives have

observed that after these sexua contactsno a;qol oyesswere seen cleaning any

aessinthetheater. The private roomsaso had some of these problems. After

cusomersusad these private rooms, none of the sheets and towelswere

Thisaswell asthe non use of condoms appears to be a safety concern. The

potentid exist for unwanted contact with different bodily fluidswhichindudesdiva,

semen, blood, and fecal matter.
(11/13/98 Vasquez Memo at 1, attached to PIS' Index of Exhibitsas Ex. L.)

LEGAL STANDARDS

Toobtanaprdiminary injunction, aparty must demondrateather (1) acombination of probable
success on the merits and the possibility of irreparableinjury, or (2) the existence of serious questions going
tothemeritsand that the balance of hardshipstipssharply initsfavor. Micro Sar v. Formgen, Inc.,, 154 F.3d

1107, 1109 (9" Cir. 1998) (internal quotation omitted). “ Thesetwo formul ations represent two pointsona

diding scaleinwhichtherequired degree of irreparable harm increases and the probability of success
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decreases” Arcamuzi v. Continental Air Lines, Inc., 819 F.2d 935, 937 (9" Cir. 1987) (internd quotation

omitted). Asan“irreducible minimum,” the moving party must demondtrate afair chance of successonthe
merits, or questions serious enough to require litigation. 1d.

In determining whether acomplaint satesadam for whichrdief can begranted pursuant to Fed.
R. Civ. P. 12(b)(6), al dlegations of materid fact are taken astrue and condrued in the light mogt favorable
tothe Plaintiffs. Y amaguchi v. United States Dept. of the Air Force, 109 F.3d 1475, 1481 (9" Cir. 1997);
Lovev. United States, 915 F.2d 1242, 1245 (9" Cir. 1989). A complaint should not be dismissed for failure

to gateaclam unless*“it gppears beyond doubt that the plaintiff can prove no set of factsin support of his
cdamwhichwouldentittehimtordief.” Y amaguchi, 109 F.3d a 1481 (quoting Conley v. Gibson, 355 U.S.
41, 45-46, (1957)).

LEGAL DISCUSSION

Standing

Defendant assartsthat Rlantiffslack sanding to chalenge the ordinance because they havefailed
toegtablish: “(1) athreatened or actud didtinct and palpableinjury totheplantiff; (2) afairly tracesble causa
connection between theinjury and thedefendant's chalenged conduct; and (3) asubstantia likelihood that
therequested relief will redressor prevent theinjury.” Wedgesand L edges of Cdifornia, Inc. v. City of
Phoenix, 24 F.3d 56, 61 (9" Cir. 1994). According to Defendant, Plaintiffsmust admit that they operatein
violation of 8 23-54, which they havenot done, before sanding exigsto chalengethe ordinance. Defendant
adso aguestha litigants generdly only have ganding to vindicate thair own condtitutiona rightsand thet the

exceptionfor lawsthat may implicate condtitutiondly protected speech of third partiesdoesnot apply because
the ordinance does not burden protected speech.

AsPantiffsnote, however, tofulfill the* actud injury” sanding requirement, they nesd only show
a“‘reasonablethreat of prosecution for conduct alegedly protected by the Congtitution.”” Ripplinger v.
Cdllins, 868 F.2d 1043, 1047 (9" Cir. 1989) (citations omitted). They have dearly met this burden because,
asDefendant’ scounsd acknowledged a thehearing on thetemporary restraining order, “ [w] hat [ Defendant]
didjudt recently wasinresponseto ... hav[ing] 9, seven or eight of these busnesses operating in the City of
Phoenix, was draft something specificaly directed at the conduct which occursin [the busnesses].” (Trans.
of TRO Hearing, attachedto PIs' Resp. asEx. A.) Asthese comments make clear, the ordinance was
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carefully drafted to target the conduct dlegedly occurring at the clubs. If the ordinanceis enforced againgt
Fantiffs, the ownersand members could suffer economicinjury based onlogt profitsand thelosgt vaue of thar
membership dues. Moreimportantly, if the conduct aleged by Plaintiffsto be expressve conduct isfound to
be protected by the Firs Amendment, enforcement of theordinancemay infringethar Hrs Amendment rights
Asthe Supreme Court hasrecogni zed, pre-enforcement chalengesto lawvsmay beparticularly appropriate
inthe Ars Amendment context, wherethethreat of enforcement could haveachilling effect on gpeech even
iIf the statuteisnever enforced. Virginiav. American BooksdlersAss n, Inc., 484 U.S., 383, 391 (1988)
(noting that “the dleged danger of thisgtauteis, inlarge measure, one of sdf-censorship; aharm that canbe

redlized evenwithout an actua prosecution”). Given Defendant’ seagernessto enact an ordinancedirected
at sexua conduct dlegedly occurring within the clubs and the consequent high likelihood of enforcemernt,
Plaintiffs have standing to challenge the ordinance.
The Hardships

Rantiffsclamthat they will suffer irreparable harmif the Court does not grant apreiminary
injunction. They assart that if the dubsareforced to dose, the First Amendment rights of the dub members
will beinfringed and that the deprivation of suchrights, “for evenminimal periodsof time, unquestionably
conditutesirreparableinjury.” Elrodv. Burns 427 U.S. 361, 373 (1976); Elbd v. City of Corona, 698 F.2d
390, 393 (9" Cir. 1983). Plaintiffsaso daim that theif the ordinanceis not enjoined, the dubswould be

ubject to forable dosure, causng the ownerstolose busness and the members: annud membershipsto be
rendered worthless.

AccordingtoPlantiffs Defendant will suffer noharmif theordinanceisenjoined. Plaintiffsassart
that though the ordinance Sates that abusnessfaling within the definition of a“live sex act busness’ is* a
public nuisanceper s’ andis“inimical tothe hedth, safety, generd welfareand moras,” the only specific
judtification for the ordinanceisto stop the soread of sexudly tranamitted diseases. Phoenix, AZ Code § 23-
54(1998). Pantiffsmaintain thet because therewas no evidencethat thedubs areany moreresponsblefor
thegoread of sexudly tranamitted diseasesthan “ bars, nightsdubs, snglesdubs, or church sodds” Defendant

cannot establish harm from injunction of the ordinance.

Right To Privacy
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Plaintiffs assert that § 23-54 violatestheir right to privacy protected by the Fourteenth
Amendment’ s Due Process Clause. The Ninth Circuit has noted, “[t]he Supreme Court has not defined the
outer limitsof theright of privacy, but hasextended theright to casesinvolving persona decisionsabout
marriage, procregtion, contraception, family rlationships, childrearing and education, and abortion.” Hescher
v. City of Signdl Hill, 829 F.2d 1491 (9" Cir. 1987); see, e.q.; Carey v. Populdion Servs Int'l, 431 U.S.
678 (1977) (gbortion); Roev. Wede, 410 U.S. 113 (1973) (same); Griswold v. Connecticut, 381 U.S. 479,
485 (1965) (contraception). Plaintiffs concede that the Supreme Court has not concluded thet theright to
privacy protectsthe sexud activities of consenting adultsindl Stuations (s Supp. Mem. a 17.) InBowers
v. Hardwick, 478 U.S. 209, 191 (1986), for ingtance, the Supreme Court rejected the notion that itsprivacy
jurigprudence stland[ 9| for the propogition that any kind of private sexud conduct between consenting adults

iscondtitutiondly insulated from state proscriptiond.]” Moreover, the Supreme Court has specificaly
“declined to equate the privacy of thehome...witha‘zone of ‘privacy’ that followsadistributor or a
consumer.. wherever hegoes” ParisAdult Theatrel v. Saton, 413 U.S. 49, 65-67 (1973); ssed o, Ellwest
Stereo Theaters, Inc. v. Wenner, 681 F.2d 1243, 1248 (9" Cir. 1982) (noting that “we declineto hold that
the‘right’ to unolserved madturbationinapublic theeter is* fundamenta’ or ‘implicit in the concept of ordered
liberty’”).

Rantiffsattempt to distinguish casessuch asParisAdult Theatreby arguing that the clubsare

private membership organizations which members consder to be“ extensdons of the home” and therefore
protected by the Fourteenth Amendment’ sright to privacy. (West Aff. & 5; R. Brunschot Aff. at 113, W.
MarkusAff. at §13.) Courtshavegpplied avariety of factorsto determine whether an organizationisa
private membership organi zation, including the sel ectivity of membership, membership control over the
operations of the establishment, the history of the organization, the use of facilitiesby non-members, the
purposeof theclub’ sexigtence, whether theclub advertisesfor new members, whether the clubisprofit or
non-profit, and whether the dub usesformalities such asbylaws, mestings, and membership cards.® United

°>  Someof the cases addressing thisissueinvolved organi zations attempting to circumvent recid or
sexud discrimination laws, claiming they are private clubs, rather than places of public accommodation.
Therefore, the casesdo not dl address condtitutiona clams. However, thefactorscourtshaverdied onin
casesinvolving public accommodation and other gatutory daimsare helpful in assessng Plantiffs privacy
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Satesv. Lansdowne Swim Club, 713 F. Supp. 785, 796-97 (E.D. Pa 1989); Welshv. Boy Scouts of
America, 993 F.2d 1267, 1276 (7" Cir. 1993); Hendricksv. Commonwesth, 865 SW.2d 332 (Ky 1993)

(applying thesefactorsin cond uding that amembership organi zation offering nude dancing wasnot aprivate
club). Thecaselaw providesthat the most important of thesefactorsis membership sdectivity. Wesh, 993
F.2da 1276, Broungeinv. American Cat FandersAssoc,, 839 F. Supp. 1100, 1106 (D.N.J. 1993) (noting

that “[t]hetouchstone of the determination of whether amembership organizationisa’ placeof public
accommodation’ isitssdectivity intheadmisson of itsmembers’); Lansdowne Swim Club, 713 F. Supp. at
797 (same); Brown v. Loudoun Galf & Country Club, 573 F. Supp. 399, 403 (E.D. Va 1983) (noting thet

“[t]he key factor iswhether the club’s membershipistruly selective’). The degree of sdlectivity of a
membership processis measured, in part, on factors such asthe substantiality of the membership fee,
members control over the sdlection of new members, the numericd limit on dub membership, theformdity
of thedub’sadmission procedures, the ariteriafor admisson, and the number of progpective goplicants denied
membership. Lansdowne Swim Club, 713 F. Supp. at 797.

Inorganizationsinwhich themembership selection processisrigorousand redtrictive, courtshave
found theentitiesto be private, rather than public. InKiwanisint’l v. Ridgewood KiwanisClub, 806 F.2d
468 (3“ Cir. 1986), for instance, the Third Circuit considered whether alocal chapter of the Kiwanis Club,

which hed regtricted its membership to men, was aplace of public accommodation within themeaning of Sate
anti-discrimination laws. The Third Circuit noted thet the dub congsted of only twenty-aght members, ten
of whom had been membersfor over twenty years. 1d. & 475. TheThird Circuit aso noted thet the dub had
admitted no morethan twenty members over the course of the past decade. 1d. Each new member had to
be sponsored by acurrent member and formally approved by vote of the club’ sboard of directors. 1d.
Condluding that the dub had not “ opened itsmembershiprallsto the* community at large’” the Third Circuit
held that the club was not a place of public accommodation. 1d.

I norganizationsinwhich themembership sl ection processisdeemed insufficiently selective,
courtshaverg ected the organization' ssdf-characterization asaprivateclub. 1nLansdowne Swim Club, the

clam, and both partiesrely on such casesintheir memoranda. (PIs' 3/2/99 Respto Defs Mationto Dismiss
at 19; Def’s2/26/99 Mot. to Dismissat 4.) Accordingly, the Court will consider these casesin itsanaysis
of Plaintiffs’ privacy claim.
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federd didrict court of the Eastern Didrict of Pennsylvaniapaingiakingly scrutinized themembership criteria
for andlegedly private svimming dub and conduded that its membership sdlection processdid not trandform
theorganizationintoaprivateclub. 713 F. Supp. a 805. Thecourt reached thisconcluson despitethefact
that the organization “requires substantial membership fees, placesalimit [of 500] on the number of
shareholder members, and utilizesaforma admisson procedure thet has been controlled by the sharehol der
memberssnce 1978’ -- redtrictionsthat are Sgnificantly absent intheingtant case. 1d. at 800-801. Ingtead,
the court focused on “[t]he Club’ sinterview of potentid members|ag] nat probing and, moreover, providing]

noinformation to vating membersthat isussful in making aninformed decigon asto whether the gpplicant and
hisor her family would be compatiblewith theexisting members” 1d. at 800. Inaddition, the court noted,
“[ @] processwhereby ‘themembers...decidefor themsa veson whatever groundsthey deem suiteblewhether
or not they wish to associaie with the gpplicant’ isaprocessthat has no purpose or plan of exclusveness”

Id. at 801 (citations omitted); seea so, Broungtein, 839 F. Supp. a 1106 (concluding that amembership

organizationthet is* opento any person eighteen yearsof ageor older, whoisinterested in cats...upon meking
application for membership...” was not a private membership organization).

Intheinstant case, thedegree of selectivity of membership by the clubsfalsfar short of the
Hedtivity of membershipinKiwanisint'l. Thedubsadvertisein newspapersand operaewebstes promaoting
their establishments. They dearly makethelion’ sshare of their incomefrom per visit usagefees, rather than
membership dues, which, in some cases, isaslow as $1 for an annud membership. There gppearsto beno
numerical or geographica limit on membership, and clubs have as many as 12,000 members, including
traveersfrom asfar away as Europe and Japan. While some paironson agiven night may know each other,
many arecompletestrangers.® Membership criteriaisvirtualy non-exisent. Anindividua wishing to attend
asodd dub amply arivesat the dub, providesthe dub with hisor her name, address age, and minimal other

¢ Onedub member submitted an affidavit stating hisbdlief that theclubswere“ extensons of the
home,” but he acknowledged thet the socid dubswereactudly quite different from hishome. When asked
if he congdered hishomemore privatethan adub, heresponded: “Absolutdy. | know whoisinmy home....|
don’t know who isin aclub of 300 people....” (Brigham Dep. at 19.)
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information, paysasmdl fee, andisgenerdly immediately given amembership card.” Membersexerciseno
control over the selection of other members; prospective gpplicantsare generdly refused entry only if they
arevighbly intoxicated, actingppropriatdy, aredressed poorly, carry visblewegpons, or are sdf-identified on-
duty progtitutes, reporters, or law enforcement officids. Asoneclub owner stated, in order to be gpproved
asamember, an goplicant must smply “[b]ean upstanding person, ook decent, not abum, beawarethat it
isaprivatemembership club.” (G. Mutschler Dep. at 9.) Once applicantshavebeendlowedtojointhe
dubs, they may beasked to leaveif they vidateadub rule, by, for ingance, touching another member without
hisor her consent. It isdifficult to discern how these selection criteriadiffer from those used by public
nightclubs, wherebouncers select those ganding inlinewho aresuitably attired, or fromvirtudly al public
edablishments, wherethosewho arevigbly intoxicated or otherwiselabd ed troublemakersare often refused
entry or askedtoleave. Findly, thedubsarefor-profit organizationsin which membershave no control over
the management of the dub asdefrom thar ability to meke suggestions. [nsum, the membership Satusof the
dubsismorefictionthenredity. Itisdear thet thedubsare no more private than thosein other casesinwhich
courtshavereg ected the self-characterization of entitiesas private membership organizations. See, eg., 31
West 21* Street Associatesv. Evening of the Unusudl, Inc., 480 N.Y.S.2d 816, 829 (1984) (finding that a
sdf-prodamed private membership organization, which advertisedinlocad newspgpersand had nored criteria
for membership asde from the fact that the gpplicant * gppears at the front door of [the club] and paysthe
entrancefed,|” wasnot aprivate club); Hendricksv. Commonwedth, 865 SW.2d 332, 334-35 (Ky 1993)
(conduding that anude danding dul, which had no numericd limit on membership, minimal membershipfees,

no formditiesto the admisson of new members, no selection criteria, and no membership control over new

member selection was not a private membership club).

" Prospective applicants are asked to read the membership application form, which indudes some
information regarding dubrules. However, ownersacknowl edgethat they only requiregpplicantstosgnthe
form and they make no effort to ensure that gpplicantsread what they sgn. (G. Mutschler Dep. a 49-50.)
When onedub owner wasasked if an gpplicant who merdy filled in her name, address, and driver’ slicense
and sgned theform without reading it could becomeamember, heresponded: “ After | look at thedriver's
licenseand assumewho they areandif they look likeagood person, look like somebody who wouldfit inthe
cluband | explaintothemwhat theclubis, private socia club, et cetera, then, yes, they could becomea
member.” (l1d. at 49.)
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The Court findsthat the clubsin theinstant case are not private membership organizations.
Accordingly, Plaintiffs’ privacy claim cannot form the basis for enjoining the ordinance.?
Overbreadth

Asmentioned above, the Supreme Court has relaxed standing requirementsin the First
Amendment context, dlowing plaintiffsto bring fadid chalengesto satutesin somedrcumdances. According
to theoverbreadth doctrine, * anindividua whaose own speech or conduct may be prohibitedispermitted to
chalenge agtatute onitsface ‘ because it a so threatens others not before the court--those who desire to
engageinlegdly protected express on but who may refrain from doing so rather than risk prosecution or
undertaketo havethelaw dedlared partidly invaid.”” Board of Airport Comm' rsv. Jawsfor Jesus Inc., 482
U.S. 569, 574 (1987) (citation omitted). However, standing to bring afacid overbreadth clamislimited.
Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973). Thisisparticularly true“where conduct and not merdy
gpeechisinvolved, [inwhich case, the Court] believe d that the overbreedth of agatutemust not only bered,
but subgtantid aswell, judged inrelationto the Satute splainly legitimatesveep.” 1d. Inrgecting afacid

overbreadth chalengeto an ordinancethat prohibited stting or lying ongdewaksincommerad areasduring
certain hours, the Ninth Circuit stated:

Thefact that Stting can possbly beexpressve...isn't enough to sustain plaintiffs
facid chalengetothe...ordinance. It struethat our ordinary rdluctanceto entertain
facial challengesis somewhat diminished in the First Amendment context.
However...[clongstent with [its] speech-protective purpose, the Supreme Court
has entertained facid freedom-of- -expresson chdlengesonl aganststatutesthat
‘by their terms,” sought to regulate * spoken WOI’dS, 0 Joatently expressve or
communicative conduct’ such as picketing or handbilling

Roulettev. City of Sesitle, 97 F.3d 300, 303 (9" Cir. 1996) (citations omitted). Additional examplesof
conduct whichtheNinth Circuit hasidentified ascongtituting “ patently * express ve communicativeconduct’™

include placing symbolssuch asNazi swastikason public or private property, making political contributions,
and engaging in toplessbarroom dancing. 1d. at 303; 304 n.6. TheNinth Circuit hasmade clear that the
possihility that expressve conduct may beindirectly burdened by agauteisaninsufficent bassfor afacid
overbreadth daim, nating thet “ afadd fresdom of gpeech attack must fail unless, at aminimum, thechalenged

8 Because this determination was reached as aresult of afact-intensive inquiry, however,
Defendant’ s motion to dismiss Plaintiffs' privacy claim is denied.
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datute’ isdirected narrowly and spedificaly at expression or conduct commonly associated withexpresson.””
Id. at 305 (emphasisadded). Thus, ordinancesprohibiting al “barroom typetoplessdancing” or dl live
entertainment within alarge geographic areahave been successully challenged on overbreadthgrounds BSA,
Inc. v. King County, 804 F.2d 1104, 1106, 1109-10 (9" Cir. 1986); Schad v. Borough of Mount Ephraim,
452 U.S.61, 74n. 15(1981). Butin casesinwhich, “athough hypothetica examplesinwhich [an ordinance]

may be overbroad can beimagined, these examples, in comparison toitslegitimate sveep, are not subgtantid,”
overbreadth chdlenges havefailed. J& B Entertainment, Inc. v. City of Jackson, Missssippi, 152 F.3d 362,

366-67 (5™ Cir. 1998) (concluding that a prohibition on public nudity was not overbroad even if it
hypothetically prohibited public breast feeding because breast feeding was not protected by the First
Amendment); Roulette, 97 F.3d a 305. Inorder to succeed with afacid overbreadth chdlenge, there must
be “aredidtic danger that the Satute itsalf will significantly compromise recognized First Amendment
protectionsof partiesnot beforethe Court[.]” City Council v. Taxpayers, 466 U.S. 789, 798-99 (1984). As
the Supreme Court hasnoted, afinding of overbreadthis* srong medicing’ to beused “ sparingly and only as
alast resort.” Broadrick, 413 U.S. at 613.

Defendant arguesthat any condtitutiond infirmitiesin theinitid draft of 8 23-54 were cured by

the amendment, enacted on December 16, 1998, one week after the enactment of § 23-54,
which states:

Nothinginthissection shal be congrued to goply to the non-olscene presentation,

showing, or performance of any play, drama, or balet in any thegter, concert hal,

finearts academy, schoal, indtitution of higher education, or Smilar establishment

asaform of expresson of opinion or communication of ideas or information, as

differentiated from the promotion or exploitation of sex for the purpose of

advancing the economic welfare of acommercial business enterprise.
Phoenix, AZ Code 8 23-54 (1998). Pantiffsrespond by reciting alitany of hypotheticaswhich they argue
would fal under the sweep of the ordinance, rendering it impermissibly overbroad. Some of Plaintiffs
hypotheticassraintheimaginaion; no courtislikey to agreewith Flaintiffs assartionthat “achurchangles
group inwhich membersareto bringa‘pot luck’ fooditemisarguably a‘live sex busness if two members

engagein‘ sexud contact’ followingameeting sincethey havepaida‘ consideration.’”® (Pls Mem. & 45.)

® Moreover, in order for such an exampleto berdevant to an overbreadth andys's, Plantiffsneed
to demondrate why atendance a achurch potluck would condtitute express on within themeaning of the Arst
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Nor isitredigticto condudethat “ahospital or doctor’ sofficewhich demondratesbreast feeding or testing
for breast cancer to anindividua or agroup” will ater its presentationsin fear of prosecution asalive sex act
businessunder theordinance. (1d.) Unredigtic hypotheticalsaside, Plantiffsare correct in noting thet the
ordinancearguably implicatessome protected conduct, eveninitsamended form. Theamendment specificaly
limitsthetype of performancesexempted from the ordinance sscopeto “play[s], dramd |, or balet[s]”
Phoenix, AZ Code § 23-54 (1998). Thus, non-obscene eratic dance performances and other non-obscene
performancesthat arenot plays, dramas, or baletsarecovered by the provision and potentialy prohibited.
The ordinance defines* sexud contact,” whichisincluded in the definition of alivesex act, as“any direct or
indirect touching, fondling or manipulating of any part of the genitals, anus, or femaebreat, by any pat of the
body or by any object or causng apersonto engageinsuch contact.” Id.  Althoughthe Court isunfamiliar
with the range of conduct included in erctic dance performances, it is concelvable that some dancers may
engagein non-obscene conduct included in the definition of sexual contact aspart of aperformance. If so,
the ordinance could concelvably implicateacondtitutionally protected right to engagein such expressive

conduct. Barnes, 501 U.S. at 566 (noting that “nude dancing...is expressive conduct within the outer

perimeters of the First Amendment, though we view it as only marginally so”).

Such ascenario, while conceivable, isinsufficient to invalidate the ordinance on overbreadth
grounds. For afacid overbreadth claim to succeed where, as here, conduct, rather than mere speechis
involved, “the overbreadth of agtatute must not only bered, but substantid aswell, judgedinrdationtoits
planly legitimateswvesp.” Broadrick, 413 U. S. & 616. Asthe Supreme Court hasnoted, “the merefact thet
onecan concelve of someimpermissblegpplicationsof agatuteisnot sufficient to render it usceptibletoan
overbreadth chdlenge” Membersof City Council of Los Angdesv. Taxpayersfor Vincent, 466 U.S. 789,
800 (1984). Although adautethat, “by itsterms’ was“ directed narrowly and pedificadly” a performances
of non-obscene erotic dancing would be uncondtitutionaly overbroad, the ordinance at issue does not suffer

fromsuchaninfirmity. It doesnot even mentiondancing. Moreover, initsfindings, 8 23-54 makesdear that

Amendment, which they have madeno effort to do. Barnesv. Glen Thestre, Inc., 501 U.S. 560, 571 (1991)
(noting that the First Amendment doesnot protect nude sunbathers); J& B Entertainment, Inc., 152 F.3d &
366 (nating that “nudeinfants and women breest feeding in apark are not protected by the First Amendment
because they are not engaged in expressing any idea’).
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the focusison live sex act businesses which contribute to the spread of sexudly transmitted diseases, a
concern not present in establishments limited to erotic dancing. Accordingly, the statute is not
uncongtitutionally overbroad. Seeaso, Farkasv. Miller, 151 F.3d 900, 905 (8" Cir. 1998) (noting thet an

amendment to apublic nudity law smilar to the onein theindant case savesthe Satute from being overbroed).
“[W]hatever overbreadth may exist should be cured through case-by-case anadlysisof thefact Stuationsto
which itssanctions, assertedly, may not be gpplied.” Broadrick, 413 U.S. a 616. Asthe Fifth Circuit noted
in regponseto hypothetica overbreadth arguments, “[i]f John Grisham reads one of hisnovesinthenudeor
the New Stage Theetre dagesaproduction of ‘Hair,’ courts can evduate whether these ectivitiesfdl within
the scope of the exception [to the statute].” J& B Entertainment, Inc., 152 F.3d at 367. Therefore,

Defendant’s Motion to Dismiss is granted with respect to Plaintiffs' overbreadth challenge.
Vagueness

Raintiffsalso assart that the ordinanceisimpermissbly vaguein violation of the Due Process
Clause of the Fourteenth Amendment. “[E]ven if an enactment does not reach a substantial amount of
condiitutionally protected conduct, it may beimpermissbly veguebecauseit fail sto establish sandardsfor the
police and public that are sufficient to guard againg the arbitrary deprivation of liberty interests” City of
Chicagov.Mordes,  U.S._ ; 119S.Ct. 1849, 1857 (1999). Inorder to surviveavaguenesschalenge,

alaw mugt ds0“ givethe person of ordinary intelligence areasonable opportunity to know what isprohibited,
sothat hemay act accordingly.” Graynedv. City of Rockford, 408 U.S. 104, 108 (1972). Lawswith civil
pendtiesarescrutinized lessgtringently thanlawswith crimind pendties thoughif they potentidly interferewith

FHrst Amendment rights, “amoresiringent vaguenesstest should gpply.”  Villageof Hoffman Edates et d. v.
Hipside, Hoffman Estates, Inc., 455 U.S. 489, 499 (1981). However, “due process does not require
‘impossible standards’ of clarity.” Kolender v. Lawson, 461 U.S. 352, 361 (1983) (citation omitted).

“Condemned totheuse of words, wecan never expect mathematica certainty fromour languege” Grayned,
408 U.S. at 110.

Fantiffsdam thet § 23-54 isuncondtitutiondly vaguefacidly and as gpplied to their conduct.
If an enactment implicates no conditutionally protected conduct, afecid vaguenesschdlengewill fall unless
“theenactment isimpermissibly vagueindl of itsgpplications” Hoffman, 455 U.S. & 495; 1DK, Inc.v. Clark
County, 836 F.2d 1185, 1198 (9" Cir. 1988) (noting that “[t] he absence of asignificant first amendment
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interestis...fatal toafacid chalengeof abusnessregulaionfor vaguenessunlesstheregulaionisvagueindl
possblegoplications’). “A plantiff who engagesin someconduct thet isdearly prascribed cannot complain
of thevagueness of thelaw asapplied to the conduct of others” Hoffman, 455 U.S. a 495. Topreval on

anasgpplied vaguenesschdlenge, Flantiffsmust establish that thed ub owner and member Plaintiffscan not
understand the meaning of the ordinance sufficiently to determine how to conform their
behavior to it.

Paintiffsmeticuloudy dissect the ordinance, claiming numeroustermsare undefined and
ambiguous. They argue, for ingance, that “theterm‘act’ ...iswholly undefined[,]” makingitimpossbleto
determineif itis”limitedtothetypeof regularly performed‘ acts by paid performerssuchasaVaudville' act’
or [if] itinclude[g] withinitsswegpan‘act’ between ahusband and wifeinaprivateroom?’ (Fs Mem. at
26.) Plantiffsaso assart that theterms* condderaion,” “live” “conduct,” “fonding,” “smilar establishment,”
“performance,” and “non-obscene performance,” among others, are undefined.

AsDefendant notes, however, theterms chdlenged by Plantiffsasvegue areether deer or are
clarified when considered in context of 8 23-54, other applicable ordinances, and common sense. For
example whiletheterm* act” may not beindependently definedinthegtatute, “livesex act” isplainly defined
as"“any act whereby oneor more personsengagein alive performance or live conduct which contains sexud
contact, ordl sexud contact, or sexud intercourse.” Phoenix, AZ Code § 23-54 (1998) (emphassadded).

“Sexud contact,” “ord sexud contact,” and “sexud intercourse” are defined dsewhereinthedatute. |d.
Becausethe ordinance extendsto “live conduct” in addition to “live performance]9)” itisclear that itisnot
limited to performances. In addition, though Plaintiffs assart thet thelocation of theword “consideraion” in
the ordinance makesit unclear whether cond deration isthe payment to enter abusinessor the paymenttoa
personinexchangefor sexua contact with that person, (IS Mem. a 29), the definition of “consderation”

dsawherein 8§ 23-54 makesit dear thet the term refersto entrance or membership fees paid to the business

Findly, though Flantiffs assart thet the ordinance sdefinition of alive sex busnesscould indude hotelsand
gpartment complexes, aperson of reasonableintelligence reading the ordinance would conclude that such
edablishmentsarenot covered. Courtsare permitted to examinethe ™ particular context’” inwhich legidation
was enacted in order to determineif itisimpermissbly vague. Grayned, 408 U.S. a 112 (concluding thet a
datute was not uncondtitutionally veguein part, because it waswritten specificaly for the school context”).
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Therecord islacking any indication that the ordinancewas intended to apply to hotel s and apartment
complexes, which establishments’ primary purposeisnot to provideaplaceto engagein sexud acts. In
contradt, Plantiffs advertisementsindicatethet the primary lure of the dubsisto furnish patrons an opportunity
to engage in or view live sexual acts.

Moreover, many of the terms or comparable terms used in the ordinance have withstood
vaguenesschdlengesor weretaken fromexisting legidaion. Thedefinition of “sexud contact,” for instance,
wastaken from an Arizonacrimind statute, A.R.S. 8 13-1401(2). Thereferenceto “non-obscene’
performancesissupplemented by the Arizonaobscenity datute, A.R.S. § 13-3501, which extensvely defines
obscenity adopting, virtudly verbatim, the Supreme Court’ srequirementsfor obscenity regulations st forth
inMiller v. Cdifornia, 413 U.S. 15, 23-24 (1973); seedso, IDK. Inc., 836 F.2d at 1198 (holding thet a

Satute prohibiting escort servicesfrom operaing ina* sexualy oriented” manner or advertisng in amanner
that suggeststo a“ reasonable, prudent person that sexud simulation or saxud gratification” will beprovided
was not uncondtitutionally vague); Kev, Inc. v. Kitsap County, 793 F.2d 1053, 1057-58 (9" Cir. 1986)

(finding that agatute prohibiting eratic dancersfrom“ caressing” and“fondling” patronswasnat impermissbly
vague); Farkas, 151 F.3d at 905 (finding thet “ persons of ordinary intelligence would not be confused asto
thecoverage of astatute' s*theater’ exception, or to the meaning of theterms‘ smulated sex act,” ‘ public
performance’ or ‘dlowsor permits”); Dodger’ sBar & Grill v. Johnson Cty. Bd. of Com'rs, 32 F.3d 1436,
1444-45 (10" Cir. 1994) (holding that astatute prohibiting actssimulating sexua intercourseand caressing
and fondling the breest and buttockswas not unconditutiondly vegue). Additiondly, in Slandberry v. Holmes,
613 F.2d 1285, 1290 (5" Cir. 1980), the Fifth Circuit found that use of examplesof “sexually oriented

commercid enterprisgS]” followed by the phrase* any other smilar establishment,” incdluded intheinstant
ordinance, madethelegidationlessvaguethan it might otherwisehavebeen. Inholding thet thelegidaionwas
sufficiently definite, the court noted:
Additiond definitenessis provided by thefact thet the section spedificaly ligsthree
types of regul ated businesses-massage parlors, nude studios, and love parlors—-
and gppliestheddinitionto* any other amilar commerad enterprise” Wefind thet
thisaefinitionissufficently dear and provides adequate warning of the proscribed
conduct.
Id. (emphesisadded); U.S.v. Lacy, 119 F.3d 742, 748 (9" Cir. 1997) (noting two principles of statutory

interpretation: “‘that awordisunderstood by theassociated words ” and“‘ thet agenerd termfallowing more
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specific termsmeansthat the things embraced in the generd term are of the samekind asthose denoted by
the specific terms'”) (citation omitted).

Asthe Supreme Court has noted, “[i]t will dwaysbetruethat thefertilelegd ‘imagination can
conjure up hypothetical casesinwhich the meaning of [disputed] termswill bein nice question.”” Grayned,
408 U.S. a 110 n.15(citation omitted). Plaintiffs have engaged in such creative thinking, but the Court is
unconvinced that aperson of ordinary intelligencewould not be ableto determine how to conform hisor her
conduct totheordinance. Accordingly, Plaintiffs vagueness chdlengeiswithout merit and will be dismissed.

Freedom of Expression

Paintiffs primary clamisthat the conduct that occurswithin the social clubs constitutes
expression protected by the First Amendment and thet the ordinance sattempt to regulateit isconditutiondly
infirm. Plaintiffsbeer the burden of establishing that the FHrst Amendmentisimplicated by 8 23-54. LasVegas
Nightlife, Inc. v. Clark County, Nevada, 38 F.3d 1100, 1102 (9" Cir. 1994) The Supreme Court has
recognized thet conduct with an expressve component may beentitled to Arst Amendment protection. United
Satesv. O'Brien, 391 U.S. 367 (1968). However, the Court has specifically rejected “the view that an

goparently limitlessvariety of conduct can belabded ‘ gpeech’ whenever the person engaging in the conduct
intends thereby to expressanidea.” 1d. at 376.

In Spencev. State of Washington, 418 U.S. 405 (1974), acase heavily relied on by Plaintiffs
the Supreme Court set forth the test for determining when conduct conditutes expression protected by the Frst
Amendment. The Court considered whether acollegestudent’ sinverted display in hiswindow of aprivatey
owned United Statesflag with apeace symbadl affixed toit was conditutiondly protected ectivity. 1d. a 408.
The student tetified that hisactions expressed hisbeief that ““ Americastood for peece],]'” aview thet was
paticularly sgnificant inlight of therecent shoatingsa Kent State and the United Statesinvasion of Cambodia
1d. Giventhepalitica contextinwhich theconduct occurred, the Court concluded that “[a]nintent to convey
aparticularized message was present, and in the surrounding circumstancesthe likelinood was greet thet the
message would be understood by thosewho viewed it.” 1d. at 410-411. The Court concluded that the
conduct condtituted protected expression because“it would have been difficult for the grest mgority of citizens

to miss the drift of appellant's point at the time that he madeit.” 1d. at 410.
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Courts have extended constitutional protection to avariety of formsof symbolic conduct
expressing political or otherideas. Clark v. Community For Creetive Non-Vidlence, 478 U.S. 288 (degping
in apark adjacent to the White House as part of ademondration againg homedessness); O'Brien, 391 U.S,
a 376 (burning one sdraft card); Tinker v. Des Moines Independent Community Schoodl Didrict, 393 U.S.
503 (1969) (wearing black armbands). However, the Supreme Court has aso emphasized that the First
Amendment protection afforded to conduct in generd hasitslimits. InDalasv. Sanglin, 490 U.S. 19, 25

(1989), the Court rejected aFirst Amendment challenge to an ordinance that restricted dance hallsto
teenagers of a particular age group. Asthe Court concluded:

‘freedom of speech’ meansmore than smply theright to talk and to write. Itis

possible to find some kernel of expression in dmost every activity a person

e et

protection of the First Amendment.

Pantiffsarguetha by engagingin sexud acts, membersare expressing “amessage of sodd and
sexudl liberation to other members of the Club aswell asamessage of love, trust, and honesty intheir
relationship to each other and to other membersof theClub.]” (ACLU Mem. a 3.) Relying primarily on
Spence, Fantiffsarguethat dub membersengaginginsexud activity inthedubsuniformly intend to convey
aparticularized message and that thereisasubgtantid likelihood the messagewill be understood by those
viewing theactivity. 418U.S. a 410-411. Severd Plaintiffs selected by counsd to offer tesimony to the
Court recited counsdl’ s characterization of the message of those engaging in sexud activity inthe clubs.
Witnessesasserted that by engaginginsexud activitiesin the clubs, they wereexpressing thair lovefor and
trust intheir partners and their belief in asexudly liberated society.” (R. Reedy Dep. at 11, 22-23; W.
Brigham Test. at 39; M. Fencl Dep. at 15; West Dep. at 20.) However, many of the repeated

characterizations of sexua conduct as* expression” appear to bethe product of scrupulous coaching by

10 The*" swinging philasophy” goparently may indudethebdlief that having sex with someoneoutsde
acommitted relationship conveysamessage of lovefor and trust in the partner in the rdaionship. (R. Reedy
Dep. a22-23.)) Asonedub member gated, “ you haveto havethetrust withinyour ownrelationshiptodlow
sexual relations where they’re not usually allowed[.]” (W. Brigham Test. at 39.)
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Pantiffs counsd.™ Moreover, not every witness confirmed Plaintiffs counsdl’ sassartion thet those engaging
in sexud actsintended to convey aparticularized message and that the message had asubgtantid likelihood
of being uniformly understood, even by thosewho viewed the act within the confines of thedub.* Inone
deposition, the following exchange took place:

Q: Haveyou ever seen two people have sexud intercourse onthe club premises
while the club was open to the public?

A: Yes.

Do you recall if you heard any message coming from them at that time?
Y ou mean like moaning?

That. Anything?

Sure. Lots of moaning.

Did you get any other message coming from--

> QO >0 2 0

They are having agreat time. They are enjoying themselves.

1 In onedepostion, adub member sated: “1 guesspeopleare sexudly inhibited and [it] ... seemed
likeyou ... or some peoplehave aproblemwithit.” When Defendant’ s counsd asked “What isthe‘it’ 7,
Fantiffs counsd interrupted and offered: “ Expresson?’ Thewitnessdutifully responded: “[E]xpresson, you
know.” (West Dep. a& 17.) Inanother deposition, when asked what message aclub member was sending
by having sex with hiswifein the dub, he responded that the messagewasthat he“enjoy[d doingit” (J. Van
Brunschot Dep. a 29.) When asked again if he was sending an particular message to any members, he
responded: “Just my--It wasmy--" a which point, counsd for Plaintiffsinterjected: “Wereyouletting her
know youloveher? (Id.) Inaddition, whiletheform affidavitsemphas zethe dleged expressve dement of
the conduct, it appearsthat they were constructed and drafted by counsdl. (G. Mutschler Dep. at 28-29,
noting that he had seen the affidavit he signed, but that he “didn’t go over it with afine tooth
comb.”)

12 1n Spence, the Court noted that the conduct constituted expression becausethemessagewaslikdy
to be understood by “the great maority of citizend,]” rather than agrest mgority of those passing by the
Sudent’ s gpartment, suggesting that in order for conduct to conditute expression, the rdevant message may
be required to be understood by the public asawhadlerather than merdy those viewing the messege a thetime
it was sent or by adiscrete group of persons. 418 U.S. at 410 (emphasisadded). If that isthe standard,
Rantiffswould confront an even higher hurdle, becauseit isunlikdly that agreat mgority of non-swingers
would understand the message they claim to be sending by engaging in sexual conductintheclubs. For
purposesof thisdiscusson, however, the Court will assumewithout deciding thet the rdlevant audienceisdub
patrons.
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(J. VanBrunschot Dep. a 18-19.) Themember wasdso asked if hecould recall if herecaived any message
from watching couples have sexual intercourse at a social club and he responded:
A: | found it very exciting.

Q: Couldyouidentify any particular messagethey would have been sending toyou
as another patron?

A: Youknow, | redly waan't thinking about messages. | wasthinking about my
excitement at the time.

(J. VanBrunschot Dep. & 34.) Thefollowing exchangetook placeat the deposition of aclub owner Plantiff
who had joined at least one additional club as a member:

Q: Focusing now, just on those membersthat areengagedin someform of sexud
activity, can you explain to me what message It Is they are sending?

A: | think you d haveto ask them what message thet they are sending. That would
be a question that they would have to give you.

Q: Isthereany way for someonewhoisviewingtwo peoplehaving sexud rdaions
to determine the message that that couple may be sending?

A | think the person recaiving that message, theway they would recaiveit would
beinaformthat they could only explain. | cannot say whet thispersonwould fed
by the messagethat they woul d bereceiving from watching somebody esehaving
sex or whatever they might be doing.

Q WhaI'mtryingtogetat—and 'l give%/oumermredlarmwhal’mtrying
to get a iswhether or not the person watching isable to ascertain the message
which is being sent by the two individuals copulating?

A: That would bespeculativeonmy part. Again| can’t statewhat those people
are giving or receiving.

(G. Mutchler Dep. a 12-13.) When asked if therewas any way for someone outsde of oneof theprivate
roomsto determinewhat message was be ng sent from someoneind deaprivate room, theowner responded:
“I guessyou'’ d haveto ask that person that’ son the outside of the room what messagethey arereceiving. |
have noidea.” (G. Mutschler Dep. at 24.) The deposition continued:

Q: Canyoutdl meif you, yoursdlf, send amessage of socid or sexud liberation
to [your partner] at any time?

A 1 would assumethat I'm sending the same message to [my partner] thet you
migljltit_begmding to your wifewhenyou' rehaving asexud rdationship with her or
girlfriend.

Q: Doyou ever ssnd amessageto [your partner] or haveyou ever sent amessage
to [her] by having sexual relations with someone other than her?
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A: Yes. But what that message would have been at that time, | can’'t recall.
(G.Mutschler Dep. at 32.) Still later inthedeposition, theowner wasasked to definethe swinging lifestyle”
He responded as follows:

A: A community of peopleenjoying oneancther’ scompany a aprivaesodd dub

or at aprivate residence.

Q: That's pretty broad, isn't it?

A: Yes.

Q: That would indudeliterdly every private party hed in the [Phoenix ared] every
weekend night, wouldn't it?

A: That could beaswinging lifestyle of sorts, sure. Again, it’sup to the people
what they want to do.

Q: I guesswhat I'm askingyou s if thetermis defined that broadly, it dmogt has

no meaning becausewhat you' vetold meisthat the swinging lifestyleissocia

gatherings; isit that broad?

A: Theswinging lifestyleis asocial gathering.

Q: Butit’'smore than that, isn’t it?

A: It canbewhatever it wantsto be. People can do whatever they want to do.

If I cometo your homeand ... my girlfriend and your girlfriend or wife, wego

svimming inthe pool, we obsarve you participating in some sort of attivity, | could

say that’ sthe swinging lifestyle and neither hasan objection to anyone. The

sl/viBging lifestylemeansmany thingsto many persons. Toyou folksit meanssex

clubs.

(G. Mutsthler Dep. a 17-18.) Some Flaintiffsassart ther bdiefsthat every act of sexud or ord intercourse
Isan expressveact conveying thesame message when conducted inasocid dub asit doeswhen conducted
inaprivate hotd room. (W. MarkusDep. a 57; Wes Dep. a 29.) According to onewitness, the message
club memberscommunicateis*[t] hat we care about oursaves, that we care about the other people, that we
are interested in spending time with them.” (W. Brigham Dep. at 15.)

AsHantiffs owntestimony reveds however, themessagebang sent by thoseengaginginsexud
conduct in the dubsisnot aparticularized message guaranteed to be congstently interpreted and understood
by the“great mgority” of thosewhoview it. Spence, 418 U.S. a 410. Although somePantiffsclamto
expressaview of asexudly liberated society, othersstated thet it wasimpossibleto determine the message
being sent and that themessage varied depending onwhointerpretedit. (G. Mutschler Dep. at 33, noting thet

“[1]t sredly up to you what message you would recaive by being a thedub.”) Still other Plaintiffsadmitted
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that the message they intended to convey by engagingin sexua conduct or thet they interpreted by viewing
itwasoneof sexua arousd or enjoyment. Sgnificantly, thetestimony isnot from randomly sdlected patrons
who might havevisted thedub only onceout of curiogty, but from Plaintiffs after consultation with counsd
andinitiation of thislawsuit. Although expressonsof sexud arousd and enjoyment may beacommunication
of asort, they arenot, without more, entitled to congtitutiond protection. Ellwest Stereo Thedtre, Inc. v.
Wenner, 681 F.2d 1243, 1248 (9" Cir. 1982) (noting that “[w] hilewe certainly agreewith [an adult theeter

owner] that itscustomershaveacondtitutiona right to view itsfilms, we cannot agreethat theinterestin
smultaneoudy engaging in sexud activity issmilarly protected.”) Although erotic dancing isprotected under
the Frs Amendment, membersof theaudience have no corresponding Frst Amendment right to touch anude
dancer or betouched by anudedancer. Hang On, Inc. v. City of Arlington, 65 F.3d 1248, 1253 (5" Cir.
1995). Certainly, an observer’ sact of touching anude dancer may be substantiadly likely to be understood
by thoseviewing it asan indication that theindividud was sexudly atracted to the dancer and enjoying the

performance. However, as the Fifth Circuit recently noted:

Intentiona contact between anude dancer and abar patron is conduct beyond the
expressve scopeof thedancingitself. Theconduct a thet point hasoverwhemed
any expressivedransit may contain. Thet thephysca contact occurswhileinthe
coursedof protected activity does not bring it within the scope of the First
Amendment.

Other courts consdering the issue of whether sexud acts are entitled to First Amendment
Protection have commonly agreed thet thereis no First Amendment protection for physica sexua conduct.
In FEW/PBSv. City of Ddlas 493 U.S. 215, 224 (1990), the Supreme Court consdered aFrs Amendment

chalengebrought by avariety of sexudly oriented businesses, including adult bookstores, video stores,
cabarets, motels andtheaters, aswd| asescort agendies, nudemodd studios, and “ sexud encounter centers.”
Although the Supreme Court did not focuson sexud encounter centersor describethe activitiesaleged to
take placewithin them, the Court summarily dismissed thenotion that the centers might be entitled to First
Amendment pratection. 1d. The Court noted that “[dIthough the ordinance gppliesto some busnessesthat
gpparently arenct protected by the Firs Amendment, .., escort agenciesand sexua encounter centers, it

largdly targetsbusinesses purveying sexualy explicit speech which the city concedesfor purposesof these

casesareprotected by theFirss Amendment.” Id. (emphasisadded). FW/PBSisperhgpsapremonition of
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aSupreme Court decison squardly addressing whether mere sexud contact inacommercid dubisprohibited
by the Fird Amendment. Seedso, ParisAdult Theetre, 413 U.S. & 67 (noting that “[clonduct or depictions
of conduct that the state police power can prohibit on apublic street do not become autometicaly protected

by the Condtitution merely becausethe conduct ismoved to abar or a‘live theater Sage, any morethana
‘live performance of aman and womean locked inasexud embracea high noon in Times Squareis protected
by the Condtitution becausethey smultaneoudy engageinavalid politica didogue’). InanalyzingaFirst
Amendment chdlenge brought by apublisher of magazines devoted to the swingerslifestyle, the Sixth Circuit
recently noted, “the Hrst Amendment aso would not protect the right to engagein the depicted sexud conduct
publidy under thetheory that the sexud actitsdf condtitutes protected expresson.” Connection Didiributing
Co. V. Reno, 154 F.3d 281, 289n. 8 (6" Cir. 1998). Similarly, in Peoplev. Morone, 198 Cal.Rptr. 316,
317-18(Ct. App. 1983), aCdiforniagpped s court rg ected an argument that sexua conduct as part of the

avinging lifestylewas protected by the Fird Amendment. Inafirming thecrimina convidtions of the owners
of ahedth dubinwhich sexua conduct occurred, the court held that * [t]he First Amendment, which protects
both thefreedom of speech and the freedom of association, does not embrace purely physical activity.
‘Swinging, whichisa‘free heterosexud activity,’ therefore does not per se qudify for Firss Amendment
protection.” Id. (citationsomitted). The court conduded that “[t]o hold otherwise would require usto adopt
thedready discredited ‘ view that an gpparently limitlessvariety of conduct can belabeed‘ speech’ whenever
the person engaging in the conduct intendsthereby to expressanidea’” (1d.) (quoting O’ Brien, 391 U.S. a
376).

This Court concludes that sexual conduct asit is defined in § 23-54 does not constitute
expressonwithin the meaning of the Frs Amendment. The condusion thet the sexud actsthemsdvesdo not
merit condtitutional protection doesnot end theinquiry. Although the advertisementsfor Plaintiffs clubs
suggest that sexud activity isthe primary attraction, Plantiffs havetedified that the dubs perpetuateasocid
philosophy of untramme ed sexud contact between consenting adultsand provide membersaplacewherethey
can engagein discusson of the swinging lifestyle and observe and participatein erotic dancing. Asnoted
above, the Supreme Court has held that nude or partially nude dancing performances are “ marginaly”
protected by the First Amendment. Barnes, 501 U.S. a 566. However, the Supreme Court hasdso made

clear that dancing whichisnot part of aperformance warrants no Firs Amendment protection. 1d. at 581
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(Souter, J. concurring)(noting thet while not al dancingisentitled to First Amendment protection, “dancing
asaperformancedirected to an actud or hypothetical audience’ doeswarrant congtitutional protection).
Thus, to the extent that the dancing that takes place within the clubsisrecreationa rather than part of a
performance, it warrantsno Frd Amendment protection. Ddlas, 490 U.S a 24 (holding that merdly “coming
together to engageinrecrestiona dancing” isnot protected by the Firs Amendment). However, because
Plaintiffshavetestifiedthat the clubsoffer cage dancing, dancing poles, and striptease dance contests and thet
patrons cometo the dubs, in part, to watch others dance, the Court assumes some of thedancing in question
conditutes“margindly” conditutionally protected expressve conduct. Barnes 501 U.S. a 566. Smilarly,
though Plantiffs advertissmentsmakeno mention of thedubsasaforumfor discusson of socid philosophies,
the Court will assumebecause of someof Plantiffs testimony that certain patronsdo discussopinionsof a
sexudly liberated society at thedubsand that these conversationsareentitled to First Amendment protection.

The Supreme Court hasgpplied First Amendment scrutiny to enactments* regul ating conduct
which hastheincidentd effect of burdening theexpression of aparticular palitica opinion.” Arcarav. Cloud
Books, Inc., 478 U.S. 697, 702 (1986). In such cases, “asufficiently important government interest in
regulating the nongpeech dement canjudify incidentd limitationson First Amendment freedoms” O’ Brien,
391 U.S. at 376. According to the test in O'Brien:

agovernment interestissufficiently judiified if itiswithin the condtitutional power of
the Government; if it furthersanimportant or ubgtantid government interes; if the
governmentd interest isunrelated tothe suppresson of freeexpresson; andif the
Incidentdl restriction on aleged First Amendment freedomsisno greater thanis
essential to the furtherance of the interest.

Id. The Supreme Court hasgoplied the O’ Brien test in casesinvolving regulaions of conduct containing an

expressve dement, such as home ess advocates who sought to deep in the park across from the White House
asasignof protest. Arcara, 478 a 703-4 (citing Clark, 468 U.S. at 288). The Court has also applied
O’ Brien to “statutes which, although directed at activity with no expressive component, impose a
disproportionate burden upon thoseengaged in protected First Amendment activities” such astaxesonthe
sdeof newsprint andink. Arcara, 478 & 704 (citing Minnespalis Star & TribuneCo. v. MinnesotaComm'r
of Revenue, 460 U.S. 575 (1983)).
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In cases not involving such regulations, the Court has held that incidental burdens on
conditutiondly protected expresson are not subject to Hrst Amendment protections. Significantly, in Arcara,
the Supreme Court held that the First Amendment did not precludetheclosing of an adult bookstorewhen
It was determined that solicitation of progtitution, masturbation, and sexua activity between patronswas
occurringonthepremises. 478 U.S. a 705-6. The Supreme Court specificdly rgjected theargument “ that
the statutory closure requirement impermissibly burdens[the plaintiff’s| First Amendment protected
booksdlling activities” becausethe sexud activity that led to the closure of the bookstore was unprotected
by the First Amendment. Id. The Court concluded:

The severity of thisburden isdubious at best, and is mitigated by the fact that
respondentsremain freeto Al thesamemaearidsat another location. Inany event,
thisargument provestoo much, snceevery avil and crimina remedly im ome
concevable burden on First Amendment protected activiti&e...! ehavenot
traditiondly subjected every crimina and civil sanctionim through legd
processto‘leadt redrictivemeans  scrutiny Smply becauseeach particular remedy
will have someéffect ontheFrs Amendment activitiesof those subject to sanction.
Reather, we have subjected such redtrictionsto scrutiny only whereit was conduct
with asgnificant expressve dement that drew thelegd remedy in thefirst place,
asin O'Brien, or where astatute based on a nonexpressive activity hasthe
inevitable effect of Sngling out those en a%eed inexpressve activity.... Thiscase
involvesnether Stuation, and weconcdudethe FHirs Amendment isnot implicated
bﬁtheenforcement of apublic hedth regulation of generd gpplication agang the
physical premises in which respondents happen to sell books.

(1d.) (emphasis added).

The Court agreesthat § 23-54 isgoverned by the same FHird Amendment sorutiny. Asin Arcarg,
the conduct which drew thelegd remedy--sexud activity occurring in dubsmesting the definition of livesex
acts businesses--does not have “asgnificant expressvedement.” 1d. Nor doesthe ordinance single out

those engagingin protected expressive activity aswould atax on newsprint. MinnegpolisSar, 460 U.S. a

575. Theordinance places no express restriction on erotic dancing performances or discusson of thesexud
moresof theswinging lifestyle; devoteesof this lifestylearefreeto engagein such activitiesanywhere
including socid dubsprovided that thedubsdo not alow personsto engagein the sexud conduct proscribed
by the ordinance. Accordingly, the Court finds that § 23-54 is not proscribed by the First
Amendment.

Assuming enforcement of the ordinanceis subject to First Amendment scrutiny, however, it
aurvivestheO Brientedt. Section 23-54isclearly within Defendant’ spolice power, satisfying thefirg prong
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of theO' Brientest. Theordinancedso furthersan important or subdtantia government interest of dowing the
Soread of sexudly tranamitted diseases. Although Plaintiffsassert that they encourage thelr patronsto use
condoms, they acknowledge that thisrequirement isnot enforced. Defendant offered evidence that
undercover police officerswho obsarved sexua actstaking place at the socid clubs noted the abosence of
condomuse. Itiswdl-established thet failureto use condoms during sexud activity increesesthetrangmisson
of sexudly tranamitted diseasesincluding HIV/AIDS, an undeniable public hedth concern. Doev. City of
Minneapalis, 898 F.2d 612, 619 (8" Cir. 1990); City of New Y ork v. New Saint Mark’ sBaths, 130 Mis.
2d911, 912-914 (NY 1986). With respect tothethird prong of the O Brientet, thegovernmentd interest

of curtailing the spread of sexualy transmitted diseaseisunrd ated to the suppression of freeexpression.
Colacurciov. City of Kent, 163 F.3d 545, 551 (9" Cir. 1998) (noting that the regulation isdeemed to be
unrelated to uppresson of expressionif itis** amedto control secondary effectsresulting from the protected

expresson,’ rather thanat inhibiting the protected expressionitsdf”). Findly, regardingthefourthfactorin
O'Brien, the Supreme Court hashdd that “an incidental burden on speechisno greater than isessentid, and
thereforeis permissble under O’ Brien, 0 long asthe neutrd regulation promotes asubgtantia government
interest that would be achieved lesseffectively abosent theregulation.” U.S. v. Albertini, 472 U.S. 675, 689
(1985). Giventhe prevaenceof high risk sexua activity in the clubs and the failureto enforce the use of

condoms, the government’ sinterest in limiting thetransmission of sexualy tranamitted diseaseswould be
achieved lesseffectivdy aosnt theordinance: The ordinance survivesthe O Brien test evenif it weregpplied.

Rantiffsaso damthat in exempting the“ non-olscene presentation, showing, or performance
of any play, drama, or balet in any thester, concert hdl, fine arts academy, schoal, ingtitution of higher
education, or Imilar establishment],]” 8§ 23-54 condtitutesaninvaid regulaion of obscenity. “Itissattled that
obscene materid sare not protected speech within themeaning of thefirst amendment.” Ellwest, 681 F.2d
a 1245, However, “[dtate Satutes designed to regulae obscenematerid smus be carefully limited.” Miller,
413 U.S. a 23-24. If an obscenity statute prohibits the depiction or description of sexud conduct, “[t]hat
conduct must be specificaly defined by the applicable Satelaw, aswritten or authoritatively condrued.” 1d.
a 24. While § 23-54 doesnot define obscenity, A.R.S. § 13-3501 extensively defines* obscenity,” adopting,
virtudly verbatim, the Supreme Court’ srequirementsregulating obscenity st forthinMiller, 413U.S. a 24.
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Courtshavefilled in datutory gapshy rdying on definitionsfound d sewherewithin agtatutory schemeor prior
judicid determinations. Information Providers Codlitionv. F.C.C., 928 F.2d 866, 874 (9" Cir. 1991) (noting

that theword “‘indecent’ hasajudicialy recognized meaning”). Giventhat state law defines obscenity
according totherequirements st forthinMiller, theordinanceis* carefully limited” and meetstherequirements
for an obscenity regulation. 413 U.S. at 24.

Accordingly, Plaintiffs mation to enjoin the ordinance becauseof itsalleged infringement of
Plaintiffs First Amendment right to engagein expressioniswithout merit.® Becausethisconclusionwas
reached upon congderation of Plaintiffs depositions, advertisements, and in-court testimony, Defendant’s
motion to dismiss this claim is also denied.
Freedom of Association

TheNinth Circuit has noted, “[t]hefreedom of assodiaion subgantialy overlgoswith theright
of privacy.” Heisher v. City of Signal Hill, 829 F.2d 1491, 1499 (9" Cir. 1987). Thesemind caseinvolving
freedom of association rightsinthe context of amembership organizationisRobertsv. United States Jaycees,
468 U.S. 609 (1984). There, the Supreme Court condgdered whether alaw prohibiting discrimination on the
bassof gender in places of public accommodation abridged the associationd rightsof membersof aprivate
dub. 1d. The Court noted two linesof freedom of assodiation decisons, one addressing the“right to associate

with othersin pursuit of awidevariety of politica, socd, economic, educationd, reigious, and culturd ends’
and the other reflecting the premise that “the choices to enter into and maintain certain intimate human
relationships must be secured against undue intrusion by the State.” 1d. at 622, 618.

1. Freedom of Intimate Association

AstheNinth Circuit hasnoted, “ the fresdom of intimate associaionis co-extensvewiththeright
of privacy; both the freedom of intimate association and theright of privacy describethat body of rights that
protect intimate human relationships from unwarranted intruson or interference by thestate” Helsher, 829

13 RAantiffs Frs Amendment chdlenged soind udesargumentsthet theordinenceshould beenjoined
asa prior redraint. However, enactmentsonly condtitute prior restraintswhenthey “gfijvepublicofficidsthe
power to deny useof aforuminadvanceof actud expresson.” Southeagtern PromationsLtd. v. Conrad, 420
U.S. 546, 553 (1975); Arcara, 478 U.S. at 705 n. 2. That isnot the case here, where a club would be
subject to dosureonly after violations of the ordinancewerefound to have occurred. Phoenix, AZ Code8
23-54 (1998).
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F.2d at 1500. In Roberts, the Supreme Court identified the kinds of intimate rel ationships afforded
constitutional protection. 468 U.S. at 619-620. According to the Court, these relationships
include:

thosethat attend the creation and sustenance of afamily--marriage, childbirth, the
ralsing and education of children, and cohabitation with one srelatives. Family
relationships, by thair nature, involve deegp attachments and commitmentsto the
necessarily few other individuals with whom one shares not only a specia
community of thoughts, experiences, and beliefsbut also distinctly persond

of one'slife. Among other things, therefore, they are distinguished by such
atributes asreative smalness, ahigh degree of sledtivity in decisonsto beginand
maintain the affiliation, and seclusion from othersin critical aspects of the
relationship. Asagenera matter, only rlationshipswiththesesortsof quditiesare
likely to reflect the cons derationsthat have led to an understanding of freedom of
association as an intrinsic element of personal liberty.

Id. at 619-620 (citations omitted) (emphasisadded). The Supreme Court rgected the argument that the
Jayceesfogtered such associations, noting thet the chapters, which had gpproximately 400 members, were
“largeandbaacdly unsdectivegroups” 1d. & 621. “Apart from ageand sex,” the Court noted, “ neither the
netiona organization nor thelocd chaptersemploy any ariteriafor judging gpplicantsfor membership, and new
membersareroutingly recruited and admitted with noinquiry into their backgrounds.” Id. Based onthese
factors, the Court concluded that the Jaycees chapters® lack the distinctive characteristicsthat might afford
condtitutiond protection” tothar activities. Id. a 621-622. Two yearslater, the Court amilarly rgecteda
claim by aconsortium of private clubs arguing that the club members freedom to engagein intimate
association wasimpermissibly infringed by an anti-discrimination ordinance. New Y ork State Club Assoc.

v. City of N.Y., 487 U.S. 1, 12 (1988). The Court initially noted that the clubs covered under the law

contained at least 400 members, gpproximately the same number aswas conddered toolargeto implicate
freedom of intimateassociationin Roberts. Id. (citing Roberts, 468 U.S. at 621). The Court concluded: “It

may well bethat acons derable amount of privateor intimate association occursin such asetting, asisaso
truein many restaurantsand other places of public accommodetion, but thet fact one doesnot afford the
entity as awhole any constitutional immunity” to government regulation. Id.

TheNinth Circuit rgjected afresdom of intimate assodation challenge to an enactment regulating
escort services on concomitant grounds. Asthe Ninth Circuit noted:

Whilewe may assumethat the relationship between [an escort and aclient] is

cordid and that they share conversation, companionship, and theother activitiesof
leisure, wedo not beievethat aday, an evening, or even aweekend issufficient
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timeto develop deeg attachments or commitments. In fact, the relationship
between aclient andhisor her paid companion may well be the antithessof the
highly persond bonds protected by the fourteenth amendment. Thesearenot the
tiestha * have played acriticd rolein the culture and traditions of the Nation by
cultivating and transmitting shared ideals and beliefs.”

IDK, Inc., 836 F.2da 1193. Evenassuming Plantiffs assartionsregarding theexpressveactivitiesthat take

placewithinthesodd dubsarecorrect, they fal far short of the connectionswarranting protection asintimate
assodaions under the Fourteenth Amendment. Accordingly, Plantiffs daim that the ordinence violaesthar
freedom to engage in intimate associations will be denied.

2. Freedom of Expressive Association

Asthe Supreme Court held, “implicit in theright to engagein activities protected by the First
Amendment [ig] acorresponding right to associate with othersin pursuit of awidevariety of palitical, socid,
economic, educationd, religious, and cultura ends.” Raberts, 468 U.S. a 622. Nonetheless, the First
Amendment “ doesnot protect every communication or every association that touchesthesetopics” IDK,
Inc,, 836 F.2d a 1194. Asnaoted above, the sexua conduct proscribed by the ordinance does not condtitute
expresson protected by the Firs Amendment. Inaddition, theclubs' advertisementsmakeno referenceto
thedubsasintdlectud salonsorganized for discourseon or advocacy of asexudly liberated society. 1d. a
1195 (rg ecting freedom of expressveassodiaiondam, in part, becausethe advertissmentsof escort services
“do not tout their employees skillsin conversation, advocacy, teaching, or community service’). Whatever
congtitutionaly protected expresson might occur on the premisesof the clubswould not beimpermissibly
infringed by the ordinance, whichimpasesno limitson advocates of the swinging lifestylemeeting, dancing,
and exchanging political and socia views. In addition, the ordinance does not prohibit membersfrom
engaginginthesexua attivitiesthat areassod ated with theswinging philosophy intheir homesor possbly even
indubsthat aretruly private. Accordingly, theordinancedoesnot impermissibly infringeon Plantiffs freedom
to engagein express ve associ ation and cannaot be enjoined on thisbass. Because the Court relied onthe
factud record in reaching thiscondusion, Defendant’ smotion to dismissisdenied with respect tothisclaim.
Equal Protection

Fantiffsassert that theordinance deniesthem equd protection because other busnesseswhich
may aso contribute to the spread of sexualy tranamitted diseeses and protitution were not targeted by § 23-

5. Hantiffsdo not clam to be membersof asuspect dass, but they arguethat thelaw issubject to drict
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scrutiny becauseit impingeson fundamentd rightsof privacy, association, and speech. City of CleburmeLiving
Center, 473 U.S. 432, 440 (1985). Asnoted above, however, Plaintiffs have failed to establish that the
ordinancewould violate any of these fundamentd rights. The ordinance would therefore be subject only to

arational basistest, alevel of scrutiny it clearly withstands. Thisisparticularly true because “ mere
underinclusvenessisnot fatd to thevdidity of alaw under theequa protection [clause] evenif thelaw
disadvantagesanindividud or identifigble membersof agroup.” Nixonv. Adminidrator of Generd Sarvices
433 U.S. 425,471 n.33(1977). Asthe Supreme Court hasheld, “reform may take one step at atime,
addressng itdf to the phase of the problem mogt acuteto thelegidaivemind.” Williamsonv. Lee Opticd
of Oklahoma, Inc., 348 U.S. 483, 489 (1955); Hang OnInc., 65F.3d at 1256. Because Plaintiffs equa

protection challenge is without merit, Defendant’ s Motion to Dismiss will be granted on this
clam.

Bill of Attainder

Plantiffsasodlegethat § 23-54 conditutesan uncondtitutiond bill of attainder. “‘[L]egidative
acts, no matter what their form, that gpply ether to named individuds or to eesily ascertainable members of
agroupinsuchaway astoinflict punishment on themwithout ajudicid trid arehillsof atainder prohibited
by the Condtitution.” United Statesv. Brown, 381 U.S. 437, 448-49 (1965), United Statesv. Mungterman,
177 F.3d 1139 (9" Cir. 1999). In order to establish that astatuteisabill of attainder, achallenger must
establish “ pedification of the affected persons, punishment, and lack of ajudicid trid.” Sdective Serv. Sys

v. Minnesota Pub. Interest Research Group, 468 U.S. 841, 847 (1984). Plantiffsassart that the ordinance
congtitutesabill of attainder because Defendant drafted the ordinancein responseto activitiesthat were
dlegedly taking placeintheir dubs. However, theordinanceismerdly agenerdly gpplicablelaw proscribing
aspecifiedtypeof conduct. It doesnot mention Plantiffsby name, nor doesit limit itsgpplicationto Plaintiffs
or deny them the opportunity to conformtheir conduct tothenew ordinance. Theordinanceisthusmarkedly
different from statutesfound to congtitutebillsof atainder. See, e.g., United Satesv. L ovett, 328 U.S. 303
(1946) (conduding that an appropriationshill that prohibited compensation to threenamed federd employees
condituted abill of atainder). InBrown, for example, the Supreme Court cons dered the congtitutiondity of

adatutethat madeit acrimefor membersof the Communist Party to serveasofficersof |abor unions. 381
U.S. at 450. Ininvalidating the law as an unconstitutional bill of attainder, the Court noted:
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[t]hegatute doesnat set forth agenerdly applicablerule decresing thet any person
who commits certain acts or possesses certain characteristics (acts and
characterigticswhich, in Congress' view, makethem likely to initiate political
drikes) shdl not hold union office, and leave to courtsand juriesthejob of deciding
what persons have committed the specified acts or ﬁgm the specified
Characterigtics Indtead, it desgnatesin no uncertain termsthe personswho posess
the feared characterigics and therefore cannot hold union office without incurring
criminal liability-members of the Communist Party.

Id. Because 8§ 23-54isagenerdly gpplicablelaw which proscribesagpecified typeof conduct, itisdearly
diginguishable from the kind of legidation the Supreme Court confronted in Brawn. Accordingly, Defendant
Is entitled to dismissal of Plaintiffs’ bill of attainder clam.

Taking

Rlaintiffshavedso brought facid and asgpplied takingsdamsagainst Defendant, asserting thet
theordinancecondtitutesan uncondiitutiond regulatory tekinginviolaion of theFfth Amendment tothe United
SatesCondtitution. A land useregulation “ effectsatakingif it doesnot subgantialy advancelegitimate Sate
interestsor deniesan owner economicaly viableuseof hisland.” Aginsv. City of Tiburon, 447 U.S. 255,

260 (1980) (atationsomitted). InWilliamson County Regiond Planning Commisson, et d. v. Hamilton Bank
of Johnson City, 473 U.S. 172, 186 (1985), the Supreme Court clarified the standard for ripenessof anas
applied chdlengeto aregulation, noting that such adam “isnot ripe until the government entity charged with

implementing theregulationshasreached afind decisonregarding thegpplication of theregulationsto the
property aissue” Inaddition, “becausethe Ffth Amendment does not prohibit al takings, but merdy tekings
unaccompanied by just compensation, an asapplied challengeisunripe unlessthe plaintiff has sought
‘ compensation through the proceduresthe State has provided for doing s0.”” Sindair Oil Corp. v. County
of SentaBarbara, 96 F.3d 401, 405 (9" Cir. 1996) (quoting Williamson County, 473 U.S. a 194). Plaintiffs
do not assert that Defendant hasreached afina determination that any or all of theclubsareoperatingin

violation of the ordinance or that they have sought compensation through state procedures. Accordingly,
Plaintiffs’ as applied challenge to § 23-54 is not ripe.

Faintiffs facial claim restsontheir assertion that the“mereenactment” of the ordinance
condtitutes an uncompensated taking. Stumv. Tahoe Regiond Planning Agency,  U.S._; 117 SCtL
1659, 1666 n.10 (1997); Southern Pacific v. City of Los Angeles, 922 F.2d 498, 505 (9" Cir. 1990). As
noted above, afacid takings chalenge can proceed ontwo theories: that the ordinancefalsto subgantialy
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advancelegitimatedateinterests, or thet it deprivesthelandowner of theeconomicdly viableuseof theland.
Adins, 447 U.S. a 260; Sndair Qil, 96 F.3d a 405. In assessng whether theripenessrequirementsfor as
applied chalengesset forthin Williamson County apply tofacia claims, theNinth Circuit hasheld that the
“findlity” requirement doesnot goply inthefacid context. Sindar Oil, 96 F.3d a 406. However, theNinth
Circuit hasextended the Williamson County “just compensation” reguirement to fadd takingsdamsaleging

that aregulation hasdenied aplaintiff theeconomicdly viableuseof hisland. 1d. Thus aplantiff damingloss
of dl economic viability from mere enactment of the ordinance must seek compensation through the state
procedures prior to bringing atakingsdaminfederd court. Plantiffsargue, in part, that theenactment of §
23-54 hasdenied them al economicdly viable use of their property, but they have not assarted thet they have
sought compensation though the state proceduresprior tofiling thislawsuit. Accordingly, Plaintiffs facid
challenge based on loss of economic viability isnot ripe.

However, Flantiffsoffer an additiona argument in support of their facia takingsclam: that,
regardlessof how theordinanceisapplied, it failsto* substantia ly advancelegitimate[ City] interesty.]”
Aqins 447 U.S. a 260. Becausethisdlegation does not turn on the extent to which just compensationis
avalablethrough gateremedies, Plaintiffs chalengebased ontheordinance salegedfailureto subgtantialy
advancealegitimate dateinterest isripe. Yeev. City of Escondido, Cd., 503 U.S. 519, 534 (1992); The
San Remo Hotd v. City and County of San Francisco, 145 F.3d 1095, 1102 (9" Cir. 1998); Sindair Qil,
96 F.3d at 407 (noting that “ the just compensation ripeness requirement does not apply to ‘legitimate Sate

interest’ facial taking claims’).
Plaintiffs assert that

the record before the [Phoenix City] Council was devoid of any evidence that
sexudly tranamitted diseesesareactudly “ soread’ in Socid Clubsor thet thepublic
‘hedlth, safety, generd welfareand moras are negatively affected by ether the
expressve activity engaged in a the Socid Clubs or the mere operation of such
clubs. Itisapparent, therefore, that the Defendant will not be able to establish
‘causation’; that is, the aleged harms sought to be dleviated are causad by Socid
Clubsand their member[s]. Sincethe Defendant can not prove‘ causation’, itis
clear that the Defendant will not be able to meet its burdento demonstrate that
Section 23-54 ‘ substantially advance[s| legitimate state interests.’

(Ps Mem. a 55.) Rantiffs argumentisflawed for severd reasons. Firs, Plantiffserroneoudy assert that
Defendant bearsthe burden of establishing thet the ordinance substantidly advanceslegitimate Sateinterests.
Asthe caselaw makesdear, that burden fdlssquarely on Fantiffs. Christensenv. Y olo County Board of
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Suparvisors, 995 F.2d 161, 165 (9" Cir. 1993). Second, Plaintiffsfail to offer any support for their assertion
that therelevant inquiry isone of causation. Infact, the standardsfor assessing whether an enactment
subgantialy advancesalegitimate public purpose are undefined and gppear to afford congderable deference
to the determinations of the legislative body."* Asthe Supreme Court noted:
[o]ur cases have not daborated on the Sandards for determining what condtitutes
a“legitimate gateinteres” or what type of connection between the regulation and
thedaeinteres satidiesthe requirement that theformer “ subdtantially advance’ the

latter. They have made clear, however, that abroad range of governmental
purposes and regulations satisfies these requirements.

Nollan, 483 U.S. at 834; seedso, Christensen, 995 F.2d at 165 (concluding, without discussion, that
“Hantiffshavefaled to demondrate that [the asserted purposes] are not legitimate Sateinterestsor thet the
[chalenged regulation] doesnot substantialy advancethem™). In Nectow v. City of Cambridge, 277 U.S.
183, 187 (1928) which, whilenat atakings case, isthe origin of thelanguage repested by courtsinthefirgt
prong of thetekingsandyds, the SupremeCourt medeitsdeferenceto legidativejudgment dear. The Court
Stated:

acourt should not set asde the determination of public officersin such amatter
unlessitisdear thet thar action * has no foundation in resson and isamere arbitrary
or irrationd exerdsedf power having no subgtantid rdation to the public hedth, the
public morals, the public safety or the public welfare in its proper sense.’

Id. (citation omitted). Other cases have suggested that an ordinancewill bedeclaredinvdidonly if itis
predicated on impermissible objectives. Asthe Ninth Circuit noted, under some circumstances:
no compensation would be sufficient to cure the condtitutiond infirmity. Some
harmsare”impermissbleevenif thegovernmentiswilling to pay for them.” “For
example, evenif the Sateiswilling to compensate me, it has no right to gppropricte

my property because it does not agree with my political or religious views.”

Southern Pacific, 922 at 506 n. 11 (quoting Williamson County, 473 U.S. at 202; 202 n.1).

14 The Supreme Court has provided someingruction to courtsin determining whether an exaction—-a
land-use decison conditioning gpprova of deve opment on the dedication of property to public use-falsto
subgtantidly advance legitimate publicinterests. See, Dolan v. City of Tigard, 512 U.S. 374, 385 (1994)
(requiring a“ rough proportiondity” between the exaction and the deve opment’ santicipated impacts); Nallan
v. CdiforniaCoastd Comm'n, 483 U.S. 825, 841 (1987). However, the Court recently rejected the Ninth
Circuit’ sgpplication of the* rough proportiondity” test in atakingsdam not involving an exaction. City of
Montereyv. Dd MonteDunes,  U.S._; 119 SCt. 1624, 1635 (1999) (noting thet “we have not extended
the rough-proportiondity test of Dolan beyond the specid context of exactions’). Accordingly, that testis
inapplicable in the instant case.
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Intheingant case, the ordinance sassarted purposes of combeatting thetranamission of sexudly
transmitted diseasesand preserving societd order and mordity areclearly legitimate public purposes. The
legidativerecordindicatesthat undercover policeofficerswitnessed dozensof individud sengagingin sexud
intercourseand oral sex within the clubs, none of whom used condoms. The officersaso noted that the
employees of the clubs appeared to make no effort to ensure that condomswere used. It iscommon
knowledge that engaging in sxud intercourse and oral sex without the use of condoms place peopleat risk
for sexualy transmitted diseases, including HIV/AIDS. 1t isdso common knowledge that combating the
goreed of such diseesesisacriticd public hedth concarn. Doev. Minnegpaolis 898 F.2d a 619; New Saint
Mark' sBaths, 130 Misc. 2d a 912-914. Raintiffshavenot met their burden of establishing that § 23-54fails

to substantidly advance alegitimate public purpose. Accordingly, the ordinancewill not beenjoined on the
bass of their takings clam. Becausethe Court relied on the factual record in reaching this conclusion,
Defendant’s Motion to Dismissis denied.

The Eighth Amendment

Paintiffsaso assart that 8 23-54 condtitutes an “ excessive fing”’ in violation of the Eighth
Amendment because bus nesses found to be operating in violation of the ordinance are subject to dosure, a
remedy Plantiffsclamisexcessve. The SupremeCourt did not consder an application of the Excessive
FinesClauseuntil 1989, whenitrgected aclam that an award of punitivedamagesinacivil trid between
private partiescondituted an excess vefinewithin themeaning of the Eighth Amendment. Browning-Ferris
Industries of Vermont, Inc., et a. v. Kelco Disposdl, Inc., 492 U.S. 257, 268 (1989). After engaging in
lengthy historicd analyssof the ExcessveFines Clause, the Court condluded that the dausewasintended to
limit only those finesdirectly imposed by, and payableto, the government.” 1d. (emphasisadded). More

recently, the Court considered whether the Excessive Fines Clause applied toinrem civil forfeiture
proceedings. Audtinv. United States, 509 U.S. 602, 606 (1993). Whilethe Court concluded that the

ExcessveFines Clausewasnot limited to crimina cases, it emphasi zed that the clause only limited “the
government’ spower to extract payments, whether in cash or inkind, * aspunishment for someoffense’” 1d.
a 609-610 (emphasis added); see d o, Hopkinsv. Oklahoma Public Employees Retirement System, 150
F.3d 1155, 1162 (10" Cir. 1998) (noting that “[ijmplicit in[the Supreme Court’ §] interpretation of the

Excessve FAnes Clauseisthenotion thet it gpplies only when the payment to the government involves turning
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over ‘property’ of somekind that once belonged to the defendant”). Plantiffs have offered no authority for
the notion that the Excessive Fines Clause gppliesto non-forfature avil casesinwhich the pendty isclosure
of abusnessrather than payment of finestothegovernment. Therefore, Plaintiffs Eighth Amendmentcdlaim
is without merit and will be dismissed.

Accordingly,

IT ISORDERED that Plaintiffs Motion for a Preliminary Injunction (Doc. 2) is

denied.

IT ISFURTHER ORDERED tha Plaintiffs Maotion to Exceed the PageLimit (Doc. 3) is
granted.

IT ISFURTHER ORDERED that Defendant’sMotion to Dismiss (Doc. 6) isdenied as
moot.

IT ISFURTHER ORDERED that Defendant’' sMationto DismissFrs Amended Complaint
(Doc. 29) isgranted in part and denied in part.

IT ISFURTHER ORDERED that Paintiffs Motion for Closed Hearing asto Certain
Witnesses (Doc. 11), which was verbally denied at a hearing, is denied for the record.

IT ISFURTHER ORDERED that Pantiffs Motion for Expedited Hearing on Plaintiffs
Moation for Protective Order and Order for Closed Hearing asto Certain Witnesses (Doc. 12), which was
verbally granted at a hearing, is granted for the record.

IT ISFURTHER ORDERED that Defendant’ sMationin Limineto Preclude Testimony of
WitnessesWho are Patronsof Live Sex Act Busnesses(Doc. 15), whichwasverbaly denied at ahearing,
is denied for the record.

IT ISFURTHER ORDERED that Defendant’ sMation in Limineto Preclude Testimony of
Steven Allan Cohn (Doc. 33) is denied.

DATED this___ day of August, 1999.

ROSLYN O. SILVER
UNITED STATESDISTRICT JUDGE

copiesto all counsdl of record
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