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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

ARIZONA CIVIL LIBERTI ESUNION,etd.,g No. CIV 98-2073-PHX-ROS
Maintiffs, ORDER
VS.

CYNTHIA L. DUNHAM, Mayor of the Town
of Gilbert, Arizona, et dl.,

Defendants.

NN

By order issued September 30, 1999, the Court granted Motionsto Dismissfiled by the Defendarnts,
the Town of Gilbert, Arizona, and the Town' sMayor, CynthiaDunham, on theground thet the Plaintiffs, the
Arizona Civil LibertiesUnion (AzCLU) and threeindividua residents of the Town of Gilbert, had not
established ganding to maintain the action. See ArizonaCivil LibertiesUnionv. Dunham, (*AzCLU”), 88
F. Supp. 2d 1066 (D. Ariz. 1999). Plantiffshad alleged that Defendantsviol ated the Establishment Clause
by issuing aProclamation dedaring theweek of November 23-30, 1997 as“ BibleWeek in Gilbert, Arizong’
and urging fellow citizensto read the Bible. (Amended Compl. at 1 11-13). Pending beforethe Courtis

Plaintiffs Motion requesting new trial, amendment of judgment, or reconsideration (*Motion for
Reconsideration”).
Legal Standard
TheCourt hasdiscretionto reconsder itsorder granting find judgment. Sheet Metal Workers Int'l
Ass nLocd UnionNo. 359v. Madison Indus, Inc., of Arizona, 84 F.3d 1186, 1192 (9th Cir. 1996); Schodl
Digt. No. 1J, Multnomah County v. ACandS, Inc., (“Multnomah County”), 5 F.3d 1255, 1262 (Sth Cir.
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1993), cert. denied, 512 U.S. 1236 (1994). Reconsderation iswarranted to consder newly discovered
evidenceor anintervening changein controlling law, aswell asto correct dear error. Multnomah County, 5

F.3d a 1263. Other highly unusud drcumgancesdso may warrant recondderation. |d.; seedso 389 Orange
Street Partnersv. Arnold, 179 F.3d 656, 665 (9th Cir. 1999). In addition, ajudgment may bevacated upon

ashowing of “(1) mistake, inadvertence, surprise, or excusable neglect” or “(6) any other reason judtifying
rdigf.” Fed. R. Civ. P.60(b). Pantiffsmust show “extraordinary cdrcumgtances’ to obtainrdief under Rule
60(b)(6). Id. (quotation omitted); Multnomah County, 5 F.3d at 1263.

Discussion
l. Is Reconsideration Warranted?

Inthecourseof addressng Flantiffs arguments, the Court againexamined al of thepleadingshaving
any bearing on Defendants motionsto dismiss, aswell asthe Court’ sprior order. Inthe prior order, the
Court correctly determined that resdency, though insufficient to confer standing alone, contributesto the
exigenceof ganding. AzCLU, 88 F. Supp. 2d at 1077. Asthe Court noted: “[L]ocal practicesmay create
alarger psychologicd wound than the practices of alocdethrough which aparty ismerdy passng.” 1d. (aiting
Washegesicv. Bloomingdale Public Schoals, 33 F.3d 679, 683 (6" Cir. 1994), cart. denied, 514 U.S. 1095
(1995)). However, theCourt did not consider whether thepsychologicd injuriesof Plantiffs, al of whomare
Gilbert resdents, differed from those experienced by the plaintiffsin Valley Forge Christian Collegev.
Americans United for Separation of Church and State, (“Valey Forge’), 454 U.S. 464 (1982), who were

Maryland and Virginiaresidentschallenging afederal agency’ strandfer of landto aChrigtian collegein
Pennsylvania Rather, the Court conddered thevery red psychologicd injuriesthe Plaintiffssuffered asaresult
of the Bible Week Proclamétion to be the same asthose of the Valey Forge plaintiffs: the®* psychologica
consequence. . . produced by observation of conduct with which [they] disagred]].”” See AzCLU, 88 F.
Supp. 2d & 1072 (quoting Vdley Forge, 454 U.S. & 485). The Supreme Court found such injury insufficient
for standing purposes. Seeid. (quoting Valley Forge, 454 U.S. at 485).

“A digrict judge canvacate ajudgment under Rule 60(b) “* after mature judgment and re-reading the
records and ‘onitsownmation.”” Kingvison Pay-Per-View Ltd. v. Lake Alice Bar, 168 F.3d 347, 351-52
(9" Cir. 1999) (internd quotation omitted); seeadso Fiducciav. U.S. Dept. of Judtice, 185 F.3d 1035, 1046
(9th Cir. 1999). Becauseresdency or other proximity to chalenged conduct affectsthe injury portion of
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gtanding analydis, this Court must determinewhether Plaintiffs' resdency in Gilbert, and their resultant
proximity to the Bible Week Proclamation, impactsthe andyssof injury intheaction a bar. Thus, “&fter
meturejudgment and re-reeding therecords,” Kingvison Pay-Per-View Ltd., 168 F.3d a 351-52, the Court

concludes that reconsideration of its analysis of standing is warranted.

Recongderationismerited even though this Court engaged in acareful andyssof Plantiffs sanding
initsprior order dueto both the Sgnificance and the difficulty of theissue. In andyzing sanding, the Court
wasmindful that standing and other Articlelll doctrinesarealimitation onjudicia power. SeeAllenv.
Wright, 468 U.S. 737, 750 (1984). Thesedoctrines*limit thefederd judicid power ‘to thosedigouteswhich
confinefederd courtsto arole congstent with asystem of separated powers”” Valey Forge, 454 U.S. a
472. Nonetheless, the Court aso has an obligation to consder the disputes of partieswho establish the
standing requirements of injury, causation, and redressability. Seeid. at 472.

The Supreme Court has acknowledged the difficultiesinherent in theanadysisof sanding: “‘Weneed
not mince wordswhen we say that the concept of * Art. 11 sanding’ has not been defined with complete
congstency indl of thevarious cases decided by thisCourt which havediscussadit.” Valley Forge, 454 U.S.
a 471. “[Boththe condtitutiona and prudentia components] of standing doctrine incorporate]] concepts
concededly not susceptible of precisedefinition.” Allen, 468 U.S. a 751. AsnotedinthisCourt’ sprior
order, severd circuit courtsa so have noted that theinjury necessary to establish stlanding in Establishment
Clause casesisadifficult and elusive concept. See Suhrev. Haywood County, 131 F.3d 1083, 1085 (4"
Cir. 1997); Murray v. City of Audtin, Texas, 947 F.2d 147, 151 (5" Cir. 1991), cert. denied, 505 U.S. 1219
(1992); Sdadinv. City of Milledgeville, 812 F.2d 687, 690 (11" Cir. 1987). The concept iseven more

dusveintheaction a bar becauseit involvesissues of firg impresson. Recondderation enablesthis Court
to further itsultimateam of goplying thelaw in thisdifficult areain amanner condstent with the dictates of the
Supreme Court and the Ninth Circuit.
[I. Do Plaintiffs Have Standing?

InValley Forge, the Supreme Court expresdy articulated theimportance of direct contact with
chalenged government conduct, for standing purposes, by distinguishing itsprior decison, School Did. of
Abington Township, Penn. v. Schempp, 374 U.S. 203 (1963). Unlikethe remotely-located plaintiffs

chdlengingthesdeof government property inValey Forge, theplantiffsin Schempp had sandingtochdlenge
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the congtitutionality of adaily school prayer becausethey wereeither “ subjected to unwelcomereligious

exercises’ or “forced to assume specia burdensto avoid them.” Valley Forge, 454 U.S. at 486 n.22
(discussing Schempp, 374 U.S. 203) (emphasis added).
Intheir Responseto the Motion to Dismiss, Plaintiffs quote the Supreme Court’ sexplanation of the

harm suffered by individua swhen their government endorsesaparticular reigion: **it ssndsamessageto
nonadherentsthat they are outsders, not full membersof the palitical community. ..."” (s’ Rexp. a 21
(quoting County of Allegheny v. A.C.L.U., 492 U.S. 573, (1989) (quoting Lynch v. Donndlly, 465 U.S. 668,
683 (1984) (O’ Connor concurring)))). The Supreme Court did not st forth thisdiscusson of harmtoresolve

issuesof sdanding. Nonethdess, the Supreme Court’ sdescriptionis cona stent with the concluson that harm

may differ basad on proximity. Theharm that occurswhen public officassend amessageto resdentsof the
community about their outd der gatusisfar greater than the harm thet occurswhen someoneresding dsewhere
hearsof themessage. Themessage of outsder datusdirectly affectslocd resdentsbut affectsothersonly on
an ideological basis.

In one of the first, and most widely-cited, circuit court decisions addressing standing in the
Egablishment Clause context after Vdley Forge, the Eleventh Circuit confirmsthe s gnificance of direct contact
with the challenged activity. See ACLU v. Rabun County Chamber of Commerce, Inc., (“ Rabun County”),
698 F.2d 1098, 1108 (11" Cir. 1983). In Rabun County, the plaintiffs challenged the display of alargecross
inaGeorgiadate park. Indiscussng what conditutes sufficent injury, the Eleventh Circuit quoted the excerpt

from Valley Forge st forth above— sanding exigsif the damantswere** subjected to unwe comerdigious
exercises or were forced to assume specid burdensto avoid them.”” Rabun County, 698 F.2d at 1108
(quating Vdley Forge, 454 U.S. & 487 n. 22 (discussng Schempp, 374 U.S. 203)). Theredfter, theEleventh
Circuit explained that one of the plaintiffs had standing due to his direct contact with the display
[B]ecausethecrossisdearly vishlefrom the%rch of hissummer cabin a therdigiouscamp
which hedirectsaswell asfrom theroadway he must useto reach the camp, plaintiff Karnan
heslittlechoicebut to continudly view the crassand suffer from the spiritual harmtowhichhe

tedtified. . .. P/\/]eareunableto ind any quditative differences between theinjury suffered by
the plaintiffsin this case and that which the Court found in [Schempp].

Severd yearslater, the Ninth Circuit cited Rabun County and adopted a second standard that the

Eleventh Circuit articul ated therein for assessing the existence of standing, drawn from United Statesv.
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SCRAP, 412 U.S. 669 (1973), and SerraClub v. Maorton, 405 U.S. 727 (1972). Under thisstandard, injury

for purposes of ganding occurswhen aplaintiff is“not . . . adletofredy usepublicaress” Hewitt v. Joyner,
940 F.2d 1561, 1564 (9" Cir. 1991) (citing Rabun County, 698 F.2d at 1107-1108) (additional citation
omitted); Ellisv. City of LaMesa, 990 F.2d 1518, 1523 (9" Cir. 1993), (quoting Hewitt, 940 F.2d a 1564),
cert. denied sub nom. County of Sen Diegov. Murphy, 512 U.S. 1220 (1994). TheplantiffsinEllissatisfied
the dandard — two avoided parks containing crosses and the third avoided bringing cusomersto thetown

where heres ded because police carsdisplayed thetown inggniacontaining across. 990 F.2d 1518, 1523.

In subsequent actions, the Ninth Circuit has continued to gpply this stlandard without describing the
gpecific conduct that satisfiedit. See Separation of Church and State Comm. v. City of Eugene, 93 F.3d 617,
619n.2 (9" Cir. 1996) (sating that plaintiffshad standing “ because they aleged that the cross prevented them
fredy udngtheared’). However, thissandard isingpplicableto the action a bar because Plantiffs contact
with the Prodamation does not interferewith their use of public property. The Ninth Circuit has not addressed
theissue of injury resulting from unwel come direct contact with religious displays or exercises absent
interference with use of apublic area, except in the context of municipa taxpayer sanding. See Doev.
Madison Sch. Dist. No. 321, 177 F.3d 789, 797-98 (9" Cir. 1999) (en banc).

Other crcuitshave addressad theissue, however. Four yearsafter itsdecisonin Rabun County, the

Eleventh Circuit addressed theissue of gandingin the Edtablishment Clause context again. See Sdadinv. City
of Milledgeville, 812 F.2d 687 (11" Cir. 1987). In Sdadin, the plaintiffs challenged acity’suse of ased,
printed on city stationery and embossed on officia documents, containing theword “ Chrigtianity.”* 812 F.2d

a 688-89. The Eleventh Circuit once again andyzed standing by determining whether the plaintiffswere
“aubjected tounwe comerdigiousstatements’ and“* directly affected by [thosestatements].” Sdladin, 812
F.2d a 692 (quoting Schempp, 374 U.S. 224 n.9, and citing Vdley Forge, 454 U.S. a 486 n.22, and Rabun
County, 698 F.2d at 1107-1108). Applying thisstandard, the Eleventh Circuit concluded that the plaintiffs
had standing becausethey “ clalmeinto direct contact with the offensive conduct” by receiving and viewing,
on aregular basis, correspondence from the city containing the seal. Saladin, 812 F.2d at 692.

1 Theword“Chrigtianity” wasnot legible on the printed and embossed copies of thesed, but the
Eleventh Circuit conddered theillegibility immeaterid becausethe particular gopdlantsknew thet theillegible
mark was the word “Christianity” regardless of whether they could read it. Id. at 691-92.
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Inreaching itsdecison in Sdadin, the Eleventh Circuit did not rely on the portion of Rabun County,
698 F.2d at 1105-1107, in which it had reasoned that direct contact, or avoidance, interfered with the
plantiffs ability to use public property. Thisraionaedid not fit an action chalenging municipa season
stationery. Instead, the Eleventh Circuit explained:

[ T]he presence of theword onthe sed offendsthe [plaintiffs] becausethe sedl representsthe
City’ sendorsement of Chrigtianity and thusmakestheappdlantsfed likessoond dassdtizens”
Id. at 692-93 (emphasisadded). The message communicated by the sedl, gppellants assart,
isthet . .. Chridianity isthe”litmustest” of beinga“true’ atizen of Milledgeville Theplaintiffs
here, unlikethe plaintiffsin Valey Forge, dearly have morethan an aodtract interest in seeing
thet the City of Milledgeville observed the Condtitution: they are part of the City and are directly
affronted by the presence of the allegedly offensive word on the city seal.

Id. a 692-93 (footnote omitted; emphassadded). Thefeding of beinga“second dassdtizen,” subordinete

to othersin the local community, was the injury suffered by area residents who found the seal
offensive.

Theother arcuitsthat have addressad theissue uniformly agreewith the Eleventh Circuit that daments
areinjured, for danding purposss if they are ather offended by viewing, or forced to avaid, ardigiousdigolay
intheareawherethey liveor work. Likethe Eleventh Circuit, the Fourth and Seventh Circuitsexpresdy rdy
onthedigtinction drawn by the Supreme Court between the plantiffsinVdley Forge and thosein Schempp.
See Suhrev. Haywood County, 131 F.3d 1083, 1086-89 (4" Cir. 1997) (quoting Valley Forge, 454 U.S.,
a 487 n.22); ssedso Doev. County of Montgomery, (“ County of Montgomery”), 41 F.3d 1156, 1159 (7"

Cir. 1994) (citing same). The Fourth Circuit explained:

[L]ike Schempp beforeit, Valley Forge recognized that direct contact with an unwelcome
religious exercise or display works apersond injury digtinct from and in addition to each
dtizen' sgenerd grievance againg unconditutional government condudt. . . . The Supreme Court
identified the proximity of the plaintiffsto the conduct they challenged asacritica factua
distinction between [the plaintiffsin those two cases].

Suhre, 131 F.3d at 1086 (emphasisadded). The Sixth Circuit likewise sated that whether psychologica

injury createsstanding “ depends on thedirectnessof theharm.” Washegesic, 33F.3d a 682. The Sixth
Circuit ditinguished between theinjury suffered by aplaintiff who comesinto continuing, direct contact with
ardigiousdislay and the plantiffsin VValey Forge, describing theinjury of thelatter as* remote, vicarious,
[and] generalized.” 1d. at 682-83.

The Fourth and the Seventh Circuits also have drawn hdpful distinctions between the plantiffswho
possessed standing, and individuas, actud or hypotheticd, who did not. In the Seventh Circuit decision,
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Montgomery County residents had standing to chalenge alarge Sgn over the main entrance to the county
courthouse, Sating: “THE WORLD NEEDSGOD.” See County of Montgomery, 41 F.3d & 1158. These
county resdents had entered the courthouse to serve on juries and register to vote, and indicated thet they

might enter it again for other governmenta matters. Id. a 1158, 1161 n.3. Likewise, inSuhre, 131 F.3d at
1086, theplantiff, acounty resdent, had sanding because, asan aha s, he was offended and distressed by
thedisplay. “Hedsofeared] that the presence of the Ten Commandments skewsthe gpplication of thelaw
by influencing juriesto basether decison on religiousrather thanlegd precepts.” Id. Incontrast, another
plantiff in County of Montgomery, 41 F.3d a 1161, an atorney practicing in another part of 1llinois, lacked

ganding. 1d. a 1161. Although the atorney averred that hewould not appear in the M ontgomery County
Courthouse dueto the sgn, he had no officein the county and offered no evidence that he had turned down
casesthat would require such an gppearance. 1d. Thus, hedid not have sufficient proximity to the offensve
conduct.

TheFfthand Tenth Circuitslikewise have cond uded that sanding can bebasad on alocd resdent’s
direct contact with adisplay he or shefindsoffensve. SeeMurray v. City of Audin, Texas, 947 F.2d 147,
151 (5" Cir. 1991), cart. denied, 505 U.S. 1219 (1992); Foremadter v. City of St. George, 882 F.2d 1485,
1486 (10" Cir. 1989), cert. denied, 495 U.S. 910 (1990). Theandysisof sanding in both of these decisions
ismore cursory, but both courtsrely on the Eleventh Circuit' sdecisonin Sdadin, 812 F.2d 687. Thedirect

contact and injuries described in these decison are smilar to those in the decisons discussed above. For
example, the plantiff in Foremagter worked in adty that disolayed alogo containing aMormon temple and
was“directly confronted by thelogo onadally bass’ becauseit gopeared on aity vehidles. Foremader, 882
F.2dat 1491. Hedleged: “[T]hevisud impact of seeing that Templeon adaily basisaspart of an officid
emblem . . . has and continues to greatly offend, intimidate, and affect me.” 1d. at 1490-91.
Asexplained above, theharmresulting fromardigiousdigplay can occur through ether direct contact
or avoidance. However, severd of the drcuit courts have explained that achangein behavior, such asdtering
atravd routeto avoid ardigiousdiolay, isasufficient, but not anecessary, injury for purposes of ganding.
See, eq., Foremader, 882 F.2d a 1486. The Fourth Circuit providesthe best explanation of why behavior

changeis unnecessary:
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Rulesof sanding that require plaintiffsto avoid public placeswould makerdigiousminorities
into &utcasts I;grru ng an I%mstddolishnggtl Clause p:ai_ntiff toavoid theigip‘iqsdplw of nvc\j/_hi_%lr&;]e
complansinorder to gain standing to challengeit only imposesan extrapendty onindividuas
dready dlegedto besuffering aviolation of their conditutiond rights. Wedo notthink Artice
[11 requires as much.
Suhre, 131 F.3d at 1088. The Seventh Circuit istheonly circuit that once required ashowing of dtered
behavior tofindinjury in Establishment Clause caseschdlenging rdigiousdisplays. Seeid. (diting Freedom
from Religion Foundation, Inc. v. Zielke, 845 F.2d 1463, 1468 (7" Cir. 1988), and Gonzalesv. North

Township, 4 F.3d 1412, 1416 (7" Cir. 1993)). However, the Seventh Circuit subsequently distinguished its

earlier decisonsand concluded that achangein behavior isunnecessary.? See County of Montgomery, 41
F.3d at 1160-61.

Liketheinjuriessufficent to establish ganding in many of thedecisonsdiscussed above, theinjuries
suffered by the Plaintiffs at bar are directly impacted by Plaintiffs resdency in Gilbert, thetown engaged in

the challenged conduct. Inits prior order, the Court stated:

Ellen and EllisSKlar, two of the named Flantiffs, areresdentsof Gilbert who are Jewish. The

Klarsaver that the Bible Week Prodametion offended them and made them fed exduded by

the Town in which they resde and by its Mayor * because [they are] not part of the Town's

Chrisian mgjority”. (Ellen Sklar Aff. & 16, Exh. D to PIs’ Response; Ellis Sklar Aff. & 14,

Exh. E. to PIs.” Response).
AzCLU, 88F. Supp. 2d a 1075 (emphasisadded). The Sklars injury issmilar totheinjury of the plaintiffs
inthe City of Milledgeville, who were madeto fed like*“ second dassditizens’ by theinclusion of theword
“Chridianity” ontheaty sed. SeeSdadin, 812 F.2d a 692-93. Fedingsaf unwe comenessand subordinate
Satusmay be even gregter in the action at bar because the Prod amation wasissued by the Mayor, the Town
of Gilbert’s highest elected official.

Liketheplantiffsin Sdladin, the Kklars resdency in Gilbert placed theminto unwe comedirect contact
with the BibleWeek Proclamation. Ellis Sklar aversthat helearned of the Proclamation fromthemediain
1997, and both of the Sklarsaver thet they learned of the proposed 1998 Proclametion, the oneenjoined by

thisCourt, fromthemediain 1998. The Court discernsno bag sfor distinguishing between unwe comedirect

2 Thisconclusionincreasesthe persuasiveva ue of the Sevenths Circuit’ sdiscussoninan earlier
decision, in which it opined that individuals may be more likely to be “intensely distressed” by an
uncondtitutiond display inthe areawherethey resde. See ACLU v. City of S. Charles, 794 F.2d 265, 268
(7" Cir. 1986).
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contact with the Proclamation through the mediaand unwel come direct contact withacity sed printed on
dationery and city vehicles. See Sdadin, 812 F.2d & 692-93. Thelatter isavisud symbal, theformer, a

textud statement announced verbally a aTown Council meeting. Thet the Proclamationisannounced rather
than displayed does not preclude unwel come direct contact with the Proclamation vianewsreports. A
reported Prodamétion can bemoreinvasivethan avisud display dueto the pervasiveness of mediacoverage®
To avoid the Proclamation, Plaintiffswould be faced not with the option of merdly adtering atrave route.
Reather, they would nead to avoid the mediaentirdy, an option dosetoimpossiblein thisage. Moreover, no
such avoidance isrequired. See Suhre, 131 F.3d at 1088.

The Klarsweredirectly and persondly affected by the Bible Week Prodamation. Thus, their injury
isunliketheinjury suffered by thePlantiffsin Valey Forge, i.e, “* theabdtract injury in nonobservance of the

Condiitutionassarted by . . . dtizens”” 454 U.S. a 482 (quoting Schlesnger v. Reservists Commiitteeto Siop
theWar, 418 U.S. 208, 223n.12 (1974)). Theabdractinjury inValey Forgeisthetypeof injury that would
be suffered by apersonresiding hundredsof milesaway who read about the Bible Week Proclamationissued
in Gilbert and found it offengveto hisor her beliefs about the Condtitution’ smandetes. Cf. Suhre, 131 F.3d
at 1086 (distinguishing the plaintiff, aHaywood County, North Carolinaresdent, from someonelivingin
Omahawho found the Ten Commandments display offensive). Asthe Supreme Court states, “[4] firm[]
commit]ment] to the condtitutiond principleof sparaion of churchand State”’ isnot rendered aconcreteinjury
“by theintengty of thelitigant’sinterest or the fervor of his[or her] advocacy.” 1d. a 485. Although the
SKlarsexpressed acommitment to the principle of church-date separdtion, they dso suffered the particularized
injury of feeling unwelcome and excluded by the town wherein they reside.

The distinction between the particularized injury asserted by the Sklars and the abstract injury
insufficient for sandingisfurther confirmed by the Supreme Court’ sdecisonin Allen, 468U.S. 737. The
Supreme Court explained therein that the stigmeati zation and denigration suffered by membersof aracia
minority asaresult of discriminatory governmental conduct supportsstanding, but only for thase membersof
the group who are persondly affected by the conduct. Id. a 753-55. Those membersof aracid minority

3 SeeMeghan Tomasik, Note, Nothing to Stand On: Reading the Standing Doctrineto Include
Religious Proclameations Through Arizona Civil LibertiesUnion v. Dunham, 32 Ariz. S. L.J. 345 (2000)
(student commentator on contact via the media as sufficient direct contact).
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personally unaffected by the government’ sactions cannot obtain standing by claiming that they, too, are
stigmatized, according to the Supreme Court, because such an* abstract stigmaticinjury” would resultin
extensdon of ganding “nationwideto dl membersof the particular racid groupsagaingt which the Government
was aleged to bediscriminating” regardless of whether the plaintiffs were personally affected by the
uncondiitutional conduct. Id. a 755-56. Only thoseindividuds affected by the conduct havethe“ concrete,
persond interest” that sufficesto confer sanding. Seeid. a 757. Applying thisreasoning, thelocd resdents
of Gilbert who, uponissuance of the Bible Week Proclamétion, aremadeto fed like outsdersunwe comein
their own hometown are directly affected by the Proclamation and have standing to challengeit.
UnlikethePantiffsinthe actionsdiscussed above, the Sklarsa so provideindependent evidence
veifyingthair fedingsof being shunned. Thisevidencecongastsof uncontroverted harassng and defamatory
mail and phone calsthe Sklarsreceived after Ellen Sklar expressed opposition to the proposed 1998 Bible
Woesk Proclamation. (Ellen Sklar Aff. a 17; BEllisSklar Aff. a 15; seed o Ellen Sklar Dep. a 32; EllisSklar
Dep. & 96). Asexplainedinthe Court’sprior order: “Ellis Sklar testified in his depogition that one caler
dated, “'Y ou Goddamn Jews, we ve had nathing but trouble with you Sncethe beginning of time. 'Y ou should
haved| beenburnedinHel.”” AzCLU, 88F. Supp. 2d a (citing EllisSklar Dep. a 56). A Gilbert Police
Department report aso satesthat the Sklarsreceived abusve mail, spedificaly, “ correspondence. . . which
gppeared to be anti-Semitic” on November 12, 1998. (Police Report, Exh. A.to PIs” Reply toMot. for
Recondderaion). Asexplanedinthe Court’ sprior order, the harassng mail and phonecdlsareinjuries, but
they satidfy thetraceahility and redressability requirements of sanding only if the Plaintiffs can establish thet
the harassment was aresponseto the Sklar’ s complaints about the Proclamation, not the Sklar’ sinitiation of
litigation. These requirements have not been established in thefacts beforethe Court. See AzCLU, 88 F.
Supp. 2da 1080. Nonetheless, regardlessof whenit occurred, theharassng conduct confirmsthelegitimacy

of the Sklars' feelings of exclusion from the community.

The Sklarsarenot the only Plaintiffsdirectly affected by the Bible Week Proclamation. William
Gregory, aGilbert resdent whoisChridian, averred thet the Bible Week Prodamation* degply offends” him
because[he] beieveq that it chegpensholy scriptures’ by affording them sgnificanceon apar with thet of
other Prodamation subjects such as* Bowling Week” and “Nationd Pet Week.” (Gregory Aff. a 7, Exh.
GtoPs’ Regponss). Hedso findsthe Proclamation demeaning becauseit suggessthat “[hig rdigion and
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theBible. .. nesd governmentd support.” (Id. & §5). Eileen Levine, another Christian resdent of Gilbert
who learned of the Bible Week Proclamation through themedia, findsthe Proclamation demeaning for the
samereason.” (Levine Aff. a 7). Levineisan AzCLU member, (seeLevine Aff. a 12), whose affidavit
Isoffered to establish the AzCL U’ s standing as an organization litigating on behaf of itsmembers. See
Asodiated Genera Contractors of Am. v. Metropalitan Water Didt. of S, Cdl., 159 F.3d 1178, 1181 (Sth
Cir. 1998).

Gregory’ sand Leving sfedingsof offenseat the Town of Gilbert’ sandtheMayor’ s percaved insult

tothar rdigiousbdiefs, likethe offense experienced by theindividual sinthe casesdiscussed above, are
enhanced dueto their resdency in Gilbert. They are*part of the City and are directly affronted [by the
Proclamation].” Saladin, 812 F.2d at 693. Moreover, likethe Sklars, Gregory and Levinecan avoidthe

Proclamation only by avoiding mediacontact entirdly. Gregory and Levinedso have suffered aninjury
sufficient to establish standing.

Recognizing that theinjuriesof the Sklars, Gregory, and Levineare sufficient for standing purposes
doesnot providecther potentid plaintiffs*aspecid licenseto roam the country in search of governmenta
wrongdoing and to reved ther discoveriesin federa court,” the concern expressed by the Supreme Court in
Vadley Forge, 454 U.S. a 487. Rather, thisconcluson merely dlowsthoselocd resdentsdirectly affected
by the Town’ sand Mayor’ saction to chdlengeit. Thegenuinefeding of excduson from the community in
which oneresides, and the degp offense from a percaived insult to one sreligious view committed by the
government in one’s community, satisfy the injury prong of standing.

Asthe Court’ sprior order explained, Plantiffsalso must satisfy “the tracesbility and redressability
requirementsfor danding, i.e,, therequirements*thet theinjury fairly can betraced to thechalenged action
andislikely to beredressed by afavorabledecison.”” AzCLU, 88 F. Supp. 2dat 1078 (quoting Valley
Forge 454 U.S. a 472 (internd citationsand quotationsomitted)). TheSklars fedingsof exdusonfromthe

4 Intheprior order, the Court denied as moot the Defendant Town of Gilbert'sMotion to Strike
Levine saffidavit. However, the Court’ sreconsderation of the sanding issue requiresthat the Mation to
Strikebe addressed. The Town merdly arguesthat the affidavit should be stricken because it does not
esablishinjury. Thisargument pertainsto theweght of the affidavit, not to itsadmissibility. Therefore, the
Motion to Strike will be denied.
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Town of Gilbert and Gregory’ sand Levine sfeding of offensefrom apercaved inault to ther rdigiousviews
were caused by issuance of the Proclamation and will be redressed if the 1997 Proclamation isdeclared
uncondtitutiond, the Plaintiffsawarded nomina dameges, and future Bible Week Prodamationsof agmilar
natureenjoined. Traceability and redressability aresatisfied. Therefore, dl four Plaintiffs, the AzCLU, the
Sklars, and Gregory, have standing to maintain this action.

Raintiffs request that the court reconsder another matter. Asnoted above, thisCourt’ s prior order
concluded, correctly, that the harassing mail and phone callsthe Plaintiffsreceived asaresult of their
oppositionto BibleWeek condtituted aninjury. See AzCLU, 88 F. Supp. 2d at 1078. However, Flantiffs
did not satisfy the tracesbility and redressability requirements because they did not establish thet theseindidents
occurred prior to thefiling of thelawauit, rather than asaresult of thelawsuit. Id. a 1080. Plantiffsrequest
reconsderation of thelatter concluson. For support, Plaintiffsattached the copy of aReport by the Gilbert
Police Department referenced above, which gtates that the Sklars received offensive mail, specificaly,
“correspondence . . . which gppeared to be anti-Semitic” on November 12, 1998, adate prior to thefiling
of this action on November 16, 1998.

Fantiffsarguethat the harassng mail referenced inthereport esablishessanding. Asagenerd rule,
the Court does not consider evidence on amotion for reconsideration if the evidence could have been
provided beforethedecisonwasrendered initidly. See Multnomah County, 5F.3d & 1263. However, in
the action & bar, the Court’ s prior order provided Plantiffsthefirgt notice thet the Court consdered the date
of recaipt of the harassng mall materid totheissueof ganding. Consderation of evidenceoffered to address

aconcern first addressed by the Court, rather than by the parties, iswarranted. Such considerationis
particularly warranted in the action a bar becausethe Court did not hold ahearing for the partiesto present
evidence regarding standing.

Theharassing mail referenced in the Police Department Report doesnot help establish sanding because
Paintiffs have not shown that the harassing mail resulted from the issuance of the 1997 Bible Week
Prodamation, theonly Prodamation thet remainsatissue. Itislikdy thet the harassng mall was sent asaresut
of Ellen Sklar’ sopposition to the proposed 1998 Prodamation, expressed at a Town Council mesting earlier
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inNovember.” Plantiffsasoreferencealetter totheeditor publishedinthe Gilbert Tribuneon November 12,
1998 asanather example of harassing mail that occurred beforethelitigetion ensued. Evenif apublished |etter
toanewspaper editor, rather than aletter directly tothe Plaintiffs, could establishinjury for sanding purposes,
anissuethe Court does not decide, Plaintiffs have not established that the letter resulted from theissuance of
the 1997 Bible Week Proclamation. Again, thisletter gppearsto be aresult of Sklar’ soppostion to the
proposed 1998 Proclamation.

Intheir Motion for Reconsideration, Plaintiffsaso ask the Court to correct what they describe as
“factud erors” Pantiffsdatethat, to the extent the Court suggested that the Town incurred atorneys fees
and expensesfor dationery and postageonly after thelitigation ensued, the suggestionisincorrect. The Court
did not makethat finding— it merely stated: “Itisnot clear whether the Town incurred thisexpense [of
atorneys feeq, or theexpense of dationery and sampsfor correspondence, beforeor only after theinstant
litigation ensued.” AzCLU, 88 F. Supp. 2d at 1082-83. Plaintiffsattach an excerpt of the deposition of
Mayor Dunham. Intheexcerpt, Dunham refersto acopy of aletter shesent acondtituent in December, 1997,
aletter that wasaready intherecord. (Letter from Dunham, Dec. 1997, atached asExh. 5to As’ Response
toDefs’ Mat. to Digmiss). Theletter to the condituent establishes that the Town incurred the expense of a
least one item of correspondence before the litigation ensued.

Pantiffsaso point to the contents of theletter, in which Mayor Dunham Satesthet the Town' scounsd
had advised her that the Bible \Week Proclamation did not gppear to violate the Establishment Clause.
(Dunham Dep., Exh. A to PIs” Mot. for Reconsideration; L etter from Dunham, Dec. 1997). The Court
referred to thisletter inthe prior order, but not for thispoint. The Court’ sdecison provided Pantiffsthefirg
noticethat the period of timeinwhich the correspondence cossand atorneys feeswereincurred might be
materid to theissue of ganding. Therefore, the Court will amend itsprior decison to reflect Dunham'’s
statement that the Town'’s counsel was consulted in 1997.

Because Fantiffs have established ganding, the order granting Defendants Mation to Dismisswill be
vacated. The current order renders moot Plaintiffs’ arguments about the gppropriate award of cogs. A

> Thecondtitutiondlity of the proposed 1998 Proclamation was rendered moot by the Court’s
Issuance of a TRO prohibiting issuance of the Proclamation.
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decison addressing theargument intheMotionsto Dismiss, that Plaintiffsfalledto sateaclam, will issue
Separately.

Accordingly,

IT 1SORDERED granting Plaintiffs Motion for Reconsideration. (Dkt. # 118).

IT ISFURTHER ORDERED vacating the Order of September 30, 1999 grantingthe Defendants
Mationto Dismissinpart. TheMationsto Dismissaredenied with repect totheissueof ganding. Theissue
of whether the Complaint satesaclam will be addressed in asgparate order. Thefollowing portionsof the
analysis contained in the Order are vacated:

1. Onpage 1075, inthe paragraph beginning: “It isundisputed that the mental anguish and profound
offensethat the named Plantiffsexperienced|[. . .] isgenuing,]” deetethelagt two sentences of the paragrgph,
beginning with “[n]onetheless,” and their accompanying citations.

2. On page 1082, in the paragraph beginning: “In addition to the expensefor certificates, samps, and
dationery[. .. ], the Town expended $1,989 in attorneysfeesfor legd ressarch and advice|. . .]”, ddetethe
remainder of the paragraph, beginning with “It is not clear.”

The remainder of the analysisis not vacated.

IT ISFURTHER ORDERED renewing the Town of Gilbert’ sMation to Strikethe Affidavit of
Eileen Levine, and denying the Motion. (Dkt. # 96).

DATED this___ day of August, 2000.

Roslyn O. Silver
United States District Judge

copiesto all counsdl of record
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