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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

The Pinal Creek Group, et d., g No. CIV 91-1764 PHX DAE (LOA)

Plaintiffs, ORDER
VS.
Newmont Mining Corp., et a.,

Defendants.
)

Thismetter ariseson themotion of Plaintiff I ngpiration Consolidated Copper Company (“Inspiration”

or “Plaintiff”) to Compel Production of the Goodman Memorandum (document # 905Y) from Defendant
Atlantic Richfield Company (“ARCO” or “Defendant”). On October 4, 2000 this Court heard arguments

of counseal and received evidence on Plaintiff Inspiration’s Motion to Compel.

In additionto theargumentsand evidence, the Court hasreviewed thefdllowing: Plantiff Ingpiration’s
Mation to Compd Production of the Goodman Memorandum (“Mation to Compd”) and attached Exhibits 1
through 12 (document # 905), Defendant ARCO'’ s Response to Plantiff Inspiration’ s Mation to Compel
Production of the Goodman Memorandum (* Responsg’) and attached Exhibits 1 through 6 (document # 910),
and Plaintiff’s Reply in Support of Motion to Compel Production of the Goodman Memorandum
(“Reply”)(document #913). ARCO dso submitted to the Court and the Court admitted into evidence, for
the purpose of the hearing only, an additiond set of exhibitsmarked A through F. ExhibitsA through F
duplicate the Exhibitsattached to the Response, however, they aremarked differently and include additiona

¥ Citations to “document #” are to documents in court file 91CV 1764 PHX-DAE (LOA).




© 00 N oo o B~ W N PP

N N RN N NN N N N DN R B RB R R R R R p
0 N o O R W N RBP O © o N o o W N Rk O

deposition testimony from depositions relied upon by both parties. The Court aso has reviewed the
documents submitted to the Court by ARCO for in camerainspection which the partiesrefer to asthe
“Goodman Memorandum.” Findly, the Court has considered the parties' proposed findings of fact and
conclusions of law. (document ## 920, 922)

FACTUAL BACKGROUND

Haintiffs acodition of threemining companies, have been conducting an environmental deanup of
polluted groundwater inthe Globe-Miami historical mining district of GilaCounty, Arizona. Inthisaction,
Raintiffsaresuing Defendants, mining and oil companies, to recover aportion of Plantiffs environmenta
cleanup cogtspursuant to certain provisonsof the Comprehens ve Environmenta Response, Compensation
and Liability Act of 1980 (“CERCLA”) and Arizona s Water Quality Assurance Revolving Fund
(“WQARF’). Paintiffsalegethat more than a century of copper mining and related activities have
contaminated ground water in the Pind Cresk Basin, which naturally drainstoward Roosevelt Lake? and thet
each Defendant’ sactivitieshasether caused or contributed to thiscontamination. Tota cleanup costsmay
exceed 100 milliondollars. Thus, thesubject litigation, initidly filedin 1991, islikely thelargest and most
expensive environmental cleanup litigation in Arizona history.

Inthe pending Mation to Compd, Rlantiff Ingpiration seeks production of asat of documentsreferred
to callectively asthe* Goodman Memorandum.” (document #905) Plantiff Inspiration believesthat the
Goodman Memorandum contains key historical evidence rlevant to Plaintiff’ salegationsthat ARCO's
predecessor, The Anaconda Company (“Anaconda’), jointly operated the Inspiration minein the Globe-
Miami digrict with Flaintiff. ARCO invokestheattorney-client privilegeandthework product doctrinein
refusing to producethe Goodman Memorandum. ARCO doesnot dispute thet the Goodman Memorandum
isrelevant to Plaintiff Inspiration’s claims.

Thepartiesagreetha the Goodman Memorandumisadraft legd memorandum prepared from about
196910 1975 by thelaw firm of Chadbourne, Parke, Whitesde & Woalff (“ Chadbourne’) under thedirection

of antitrust partner Melvin Goodman.

¢ Roosevdt Lake, amgjor water supply sourcefor the citiesof the metropolitan Phoenix area, wasthe
firg water dorageresarvair for the SAt River Vley, completed in 1911 and subgtantidly modifiedinthelate
1980's and early 1990's.
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In 1975, the Crane Company (“Crane’) attempted ahogtile take over of Inspiration. Inspiration
requested that Anacondapurchaseadditiond sharesof Inspiration’ sstock tofoil Crane stakeover atempt.
At amesting atended by representatives of Anacondaand Inspiration, the Goodman Memorandum was
utilized to explain Anaconda s decision not to acquire additional Inspiration stock.

Inspiration now arguesthat it isentitled to the production of the Goodman Memorandum because
Chadbournelawyersusad it during thecourse of ajoint representation of Anacondaand Inspiraion. ARCO,
however, arguesthat the representation of Anacondaand Inpiration wasmerdly coincident but not joint and,
therefore, the Goodman Memorandum is protected by the attorney-client privilege.

Inview of theforegoing, theissues before the Court indude: (1) whether Chadbourne srepresantation
of Anacondaand Inspiration can be characterized as* joint represantatior?”, and (2) if nojoint representation
exised, whether Anacondawaived the atorney-client privilege and work-product immunity with repect to
the entire Goodman Memorandum.

RELEVANT FACTS

The Court finds the following facts relevant to this dispute:
|. Relationship between Anaconda and Inspiration

Anacondaand Inspiration had“ an historic, dlosecooperaiverdationship.” (DavisDep. a 89:12-17)
Therdationship between thetwo companies|edtofederd antitrust scrutiny on numerousoccasons. Beginning
In 1923, thefederd government scrutinized the rdationship between Anacondaand Inspiration for possble
antitrust violations. (document # 905, Exhibit 3) Againin 1947, the companies’ relationship drew
governmenta scrutiny. (document #905, Exhibit 4) 1n 1960, the Department of Justice (“ DOJ’) investigated
Anacondd strandfer of itsMiami, Arizonasmdter to Inspiration. (Deming Dep. a 65:19-66:24; 91:21-92:6;
109:9-110:3) The DOJ sinvestigation continued andin 1965, it issued Civil Investigative Demands (“CIDS’)
to both Anacondaand Inspiration. (Deming Dep. a 48:17-50:18; 90:2-15; 121:17-22) Theredfter, the DOJ
Issued amemorandum gating that: “ On the bass of thefacts presently avallableto us. . . Ingpiration should

¥ The partieshave gtipulated that if the Goodman Memorandum fallswithin the scope of Chadbourne's

joint representation, then the attorney-client privilege and work product immunity doctrineonly apply asto

tzhégjopgl esl bL_ItW§Ju| d not shield the Goodman Memorandum from discovery by Inspiration. (August 29,
ipulation
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be classfied asalong time subsidiary of Anacondaand not asan independent company. Inspiration has
gppeared to operate during over ahdf century asan integrd part of the Anaconda‘ group’ of companies”
(document # 905, Exhibit 6)

Duringtheaforementioned federd antitrust inquiries, Chadbournerepresented both Anacondaand
Ingpiration and crafted asngle, unified defenseto thoseinquiries. (document #905, Exhibit9) Thecompanies
cooperated completely with each other and with Chadbourne.

B s e oA

acked for awaiver or requi el thet éhagmglbgrgke(fﬁhdd nformetion froﬁwttheé otlheg
(DavisDep. at 155:17-25) “Chadbourne, Parke represented both Anacondaand | nspiration Copper inany
antitrust matter rdating to their relationship with each ather until Anacondasold itsequiity interest in Ingpiration
Copper” to Hudson Bay. (See page 8) (document # 905, Exhibit 9) Chadbourne had complete accessto dl
of the higtorical filesof Anacondaand Inspiration. (Deming Dep. at 84:7-16; 96:16-22; Davis Dep. &
122:19-123:4)

Neither Ingpiration nor Anacondahad antitrust counsd other than Chedbourne. (DavisDep. at 161:1-
21; 162:7-10, Deming Dep. 129:18-130:18) Chadbourne served as Inspiration’ sgenerd counsd. (Davis
Dep. at 9:19-22; 33:12-19; Deming Dep. 56:13-22)

II. The Goodman Memorandum

TheGoodman Memorandumisalengthy and detailed legd andyssby Chedbournewhich wasbegun
ingpproximatey 1969 and modified and updated until 1975. 1t wascreated during repested roundsof federd
Investigation of the relationship between Anacondaand Inspiration. (Deming Dep. at 17:4-18:21) The
document was authored prindpaly by Mdvin D. Goodmean, an anti-trust partner a Chadbourne. At that time,
Mr. Goodmean was the Chadbourne atorney primearily respongblefor antitrust mettersfor Anacondaand he
performed work for both Anacondaand Inspiration on antitrust metters. (Davis Dep. at 14:8-12, 100:25
101:31) The purpose of the Goodman Memorandum was“to pull together in one place the history of
Anaconda sholdingsof sock [in Ingpiration], when acquired, et cetera, and to ad so consder theantitrust
agpectsof that holding andreaed.” (Deming Dep. a 10:21-25) Sgnificantly, the Goodman Memorandum
was used to andyze antitrust implications of Anaconda purchasing additiond shares of Inspiration sock.
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(ARCO Exhibit (“Ex.”) 1. (Steinmetz Declaration (“Decdl.”), 1 8)(Davis Deposition 105:18-106:9) With
Ingoiration’ sknowledge and cooperaion, Mr. Goodmean used Ingpiration materiasin preparing the Goodmen
Memorandum. (Davis Dep. at 108:3-8)

Inlate 1974 -1975, the Crane Company attempted ahostiletakeover of Inspiraion. (DavisDep. at
104:13-21) Tofend off thet attempt, Ingpiration’ spresident, Myles Jacob, requested that Anaconda, a28%
shareholder, increase its share ownership of Inspiration. (1d.) Inview of the past federal antitrust
investigations, both companieswere awvaretha such anincrease raised antitrust concerns. (DavisDep. at
104:22-105:23) Anaconda rejected that request based on the Goodman M emorandum which outlined
possibleantitrust violationsin the event that Anacondaacquired additiond Inspiration gock. (ARCOEX. 2,
Deming Dep. 17:22-24; Davis Dep. 105:21-23)

[11. Direction of Legal Work Relating to Goodman Memorandum

Anacondadirected the creetion of the Goodman Memorandum. (ARCO Ex. 1, Stenmetz Dedl.
8)(". .. Chadbournewas asked to advise Anacondaon theantitrust implications of Anaconda purchasing
additiond sharesof Inspirationtock . . ... Ingpiration representativeshad no part in requesting theinformation
from Chadbourne, did not attend the meetings where Mr. Goodman reported to me, and did not receive
copiesaf Mr. Goodman' swritten communicationstome.”). Chadbournetook no direction from Inspiration
regarding the Goodman Memorandum and therdaedfile “Q. ...Did you ever take any direction from any
Ingpiration personindoing that work? A. No.” (ARCO Ex. 2, Deming Dep. & 167:20-22.) Ingpirationdid
not atend any mestingsduring preparation of the Goodman Memorandum to discuss Chadbourne sprogress
or direct the work. (ARCO Ex. 1, Steinmetz Decl. 1 8.)

V. Payment for the Goodman Memorandum

Chadbourne billed Anacondaand Inspiration separatdy for legd work. (ARCO Ex. 4, Deming Dedl.
a 14; ARCO Ex. 2, Deming Dep. a 165:4-7.) It isunclear who paid for the Goodman Memorandum.
ARCO assrtsthat it paid for the Goodman Memorandum in itsentirety. (ARCO Ex. 2, Deming Dep. at
165:4-7) (“Q. Who paidfor that work? A. AnacondaCompany. Q. Did Inspiration pay for any of that
work? A. Didnot.”). Inspiration, however, paid amonthly retainer to cover Chadbourne slegd services

4 Citationsto“ARCO Ex.” areto exhibits attached to ARCO’ sresponse to Plaintiff Inspiration’s
Motion to Compel (document # 910).
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and did notreceiveadetailed bill of Chadbourne sservices. (Morrison Dec. 111); (DavisDep. a 118:12-
20)(“ Q. Thelega analysis on whether Anaconda could acquire or increase its ownership interest in
Ingpiration, do you know who paidfor thet? A. W, cartainly theearly agesof that project Md Goodman
wasdoing, my impressonwasthat Anacondawaspaying for it. Whether Ingpiration eventualy cameto share
inthat cog, | really did not know.) The Court, however, need not decide who paid for the Goodman
Memorandum because, asdiscussed b ow, thet issueis not dispogtive of whether joint representation exised.
V. Accessto the Goodman Memorandum

Chadbourne maintai ned separatefilesfor Anacondaand Ingpiration. (ARCO Ex. 4, Deming Decl.
14; ARCO Ex. 6, Conwell Aff. 18; ARCO Ex. 2, Deming Dep. at 117:9-15; 158:20-25; 169:1-170:6.)
Accesstothe separatefilesmaintained for Anacondaand I nspiration waslimited to Chedbournelavyersand
tothe gppropriateclient. (ARCO Ex. 6, Conwell Aff. 1f16-8.) The Goodman Memorandum waskept in
the Anacondaspecid A.U. file. Thefilewasdesgnated assuchto*[k]egp confidentid [thefile] not only vis-
avisother dients but hopefully to insulate the filesfrom roving eyeswithinthe officetoo.” (ARCOEX. 2;
Deming Dep. at 166:1-167:7; ARCO Ex. 2, Deming Dep. 165:18-25)(“Q: Inany instancethat you can
recdl, was|ngpiration ever made privy to Anacondafiles, itsownfileson antitrust metters? A. | know of no
suchingance. Q. Okay. And the Goodman memo, to your knowledge, wasit ever in anything other than
an Anacondafile? A. No, grictly an Anacondafile.”) The Goodman Memorandum was not given to
Inspiration. (ARCO Ex. 1, Seinmetz Ded. 18; ARCO Ex. 2, Deming Dep. a 165:22-25; 168:18-25 )(“Q.
Okay. Andif the- any of themateridsinthe A.U. file had been physcally handed to someoneat Inspiration,
would you expect to know that? A. Yes, I would. ... Q. Didyouever hear of suchathing? A. | did
not.”); (ARCO Ex. 3, DavisDep. at 106: 10-15)(“Q. Do you have any knowledge, Mr. Davis, about
whether that work product, this memo, in whatever—at whatever leve of completion it may have hed, was
ever given to any of the Inspiration people? A. | don't know.”).
VI. TheCrane Takeover Attempt

Asprevioudy mentioned, inlate 1974 -1975, Ingpiration faced ahodtile teakeover atempt by the Crane
Company (“Crane’). Toresst Crane' stakeover attempt, | ngpiration requested that its 28% sharehol der,
Anaconda, acquire additiona Inspiration stock. (document # 910; ARCO Ex. 3, Davis Dep. a 104:8-
21)(“When the Crane Company madeitsattempt to take-over, take control of Ingpiration | believein 1974,
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| bdievethiswasanissuethat Myles Jacob [of Ingpiration] immediatdy raised asapoint Anacondanow trying
to step up, you know, protect usby increasing itspercentage. | believeinthat context we had adiscusson
with Myles Jacob on thisissue™) Anacondahad asgnificant investment in Inspiration, and both Anaconda
and Inspiration had acommon interest in protecting their long time relationship againgt athreat by Crane.
(document # 305, Exhibit 9, DavisL etter of May 31, 2000)(“. . . during most of thisperiod Anacondawas
aggnificant shareholder in Ingpiration Copper [Sc] Both companiesviewed this shareholding asbeneficid
and desired to maintain their relationship . . . .”).

Anacondadedinedto acquiremorelngpiration ock. Toexplan Anaconda sdecisontoIngpiration,
Mr. Steinmetz, asgenerd counsd of Anaconda, directed that Mr. Goodmean and Mr. Davis of Chedbourne
meet with Mr. Jacob of Inspiration to “ on Anaconda sbehaf explain why there were serious antitrust
impediments to Anacondataking the action that Myles Jacob wanted Anacondato take” (ARCO Ex. 3,
Davis Dep. a 105:12-23; 128:15-129:8 )(“ Q. Waspart of the discussion Anacondawanted Inspiration to
understand why it wasgoing to choose nat to bethewhiteknight, wasthat thegist of why theat discussonwas
taking place? A. | believeso. .. .").

The 1975 meeting was attended by Inspiration president Myles Jacob, Chadbourne attorneys Md
Goodman, Richard Davis, and Richard Hobhins. At that time, Mr. Hobbinswas adirector of Inspiration.
At the degth of Mr. Hobbins, Mr. Davis succeed Mr. Hobbins asdirector in 1975. (DavisDep. 37:18-38:2)
Atthetimeof the 1975 mesting, Anacondaand Inspiration shared acommon interest with respect to the
antitrugt implications of Anacondd sownership of Ingpiration gock. (DavisDep. a 115:11-116:7) Mr. Davis
testified that Chadbourne represented both companies jointly during the 1975 meeting:

MR. WALLWORK: Who were you representing at the time, Mr. Davis?
THE WITNESS: Y ou mean in the context of that conversation?
Mr. WALLWORK: Yes.

THE WITNESS. In that conversation we were responding to -- that is a good
question, | guess. Actudly, thiswasameeting at theinvitation of Anacondaand

Inspiration to discussthet Issue. So | would say we were representing, | SUppose,
both companies.

(Davis Dep. at 109:25-110:11)(Emphasis added).

“So our discussion with Myles Jacob was in the context of a joint
Inspiration/Anaconda approach to the issue.” (Davis Dep. at 105:6-9)
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his testimony.

During the 1975 meeting, Chedbourne attorneys used the Goodman Memorandum to provide legdl
adviceto Inspiration and Anaconda. (DavisDep. 105:3-11; 113:25-115:2; 157:24-158:13 -159:3).
Mr. Davisexplained, the Chadbourne lawyers®. . .weredrawing onwork Md Goodman had doneonthis
Issue. . . work that was done for Anaconda. . ..” (ARCO Ex. 3, DavisDep. at 105:3-11.) The
Chedbournelawyersdiscussed with Mr. Jacob the substance of the Goodman Memorandumto“ explainwhy
therewere sarious antitrust impediments to Anacondataking the action that Myles Jacob wanted Anaconda
totake.” 1d. at 105:20-23. Mr. Davis described the information provided to Mr. Jacob asa“full-scae

Q: In particular you indicate that “ Chadbourne, Parke simultaneously
represented both Anacondaand I ngpiration Copper in any antitrust matter reating
to their relationship with each other until Anacondasold itsequity interestin
Inspiration Copper to Hudson Bay.” That isthe beginning sentencetothe last
paragraph (of the May 31, 2000 letter).

Do you see that, at least the third paragraph?

A:Yes Tha sentence says* asaconsequence of theforegoing” wedid that. The
foregoing to which it referswastheir joint interest in maintaining Anaconda s
ownership interest in Inspiration. Asto that

matter they had ajoint interest in protecting that from antitrust challenge.
In that connection, represented both Anaconda and Inspiration.

(Davis Dep. at 153:16-154:10)(Emphasis added).

Q: Mr. Davis, just to be clear aswe ded with this métter, if we need to before the
court, theletter you provided meindicatesthat | had requested you addresstheissue
of the antitrust relationship — the representation relating to antitrust matters.

| think we dready established asagenerd matter the principlesyou indicate in your
letter apply as well to the Anaconda shareholding in Inspiration?

A: It says and to the extent the representation was joint to the Anaconda
Company. What | indicated in the |etter with respect to the Anaconda’ s
ownership of equity in Inspiration Copper, because both clients wanted
to protect that interest from an antitrust challenge, that with respect to
that issue antitrust viability of that shareholder there was ajoint interest.
As a consequence, joint representation.

(Davis Dep. at 167:13-168:10).

Mr. Davisistheonly participant of the 1975 meetingwhoisdivetoday and nothing in the record contradicts

review” of theissue. (DavisDep. at 115:22)

In fact, | think the discussion was a detailed discussion in terms of, you know,
you have a market percentage of X, Anaconda has a market percentage of Y.
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There were a number of - aso, actually, | think we discussed some of the history
of reaionships between the company and posture Anaconda had taken a different timesfor
different reasons with respect to Inspiration. Assurances that

Anaconda may have given the government in different contexts. Things of that
sort.

It was afairly detailed comprehensive review. It was made possible by this
great body of work that Mel Goodman had done.

(DavisDep. at 114:6-21) Although Ingpiration was not provided with the Goodman Memorandumin
connection with the meeting, no limits were placed on Chadbourne’ s ability to use the Goodman
Memorandum during the meeting. Mr. Davistestified that “therewas no inhibition about sharing legd
condusionsspedificaly.” (DavisDep. at 169:13-21, asamended in 8/27/2000 declaration) Thus, during the
1975 mesting regarding the Cranetakeover attempt, Anacondaand I nspiration discussed information
contained in the Goodman Memorandum. The purpose of the 1975 meeting was to discuss whether
Anaconda spurchasng of additiond sharesof Inspiration’ ssock would draw anti-trust scrutiny. Ultimately,
Anacondachose not to acquire more Inspiration stock. (ARCO EX. F, DavisDep. at 115:23-116:24)
(... Mr. Jacobredized hewasbeing | eft tohisown devicesto beet off Mr. Evans[of Crang].”). Inspiraion,
asaresult, located Hudson Bay asan dternative investor to resst Crane. (ARCO Ex. F, Davis Dep. a
115:3-116:13.)

The patiesagreethat Anacondaand | ngpiration had acommon interest inwhether Anacondacould
buy morelnspiration sock to prevent atakeover by Crane. (Davis Depogtion 167:13-168:10)(“both dients
wanted to protect [Anaconda sownership of eguity in Ingpiration] from an antitrust chdlenge, that with respect
to that issue antitrust viability of that shareholding therewasajoint interest. Asaconseguence, joint
representation.”) (Davis Deposition 167:13-168:10) Mr. Davis characterized the interaction between
Anacondaand Ingpiration that occurred during the meeting regarding the Crane takeover attempt as“two
clientswith amilar interetswishing to cooperatewith each other onalegd issue. ...” (ARCOEX. 3, Davis,
Dep. at 169:15-18.)

VII. Useof Goodman Memorandum by Mr. Davisin 1979

Thereationship between Anacondaand Ingpiration changed after 1975 when Hudson Bay invested
in Inspiration rather than Anaconda. 1n 1979, Mr. Daviswas asked to prepare an antitrust analysisfor
Inspiration and Hudson Bay. In doing that work Mr. Davis, as a Chadbourne partner, had access to
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Chadbourne antitrust documents, including the Goodman Memorandum. (document # 905, Exhibit
1) (“[T]helong memoto Steinmetz’). 1t was*“common practice’ for lawyersa Chadbourneto conaullt files
created for other dientsto teke advantage of prior work on amilar legd issues. (ARCO Ex. 3, Davis Dep.
135:18-136:8) Although he used the Goodman Memorandum and other Chadbourne memorandafor
background information, Mr. Davis never provided the Chadbourne memoranda prepared for Anacondato
Inspiration’s owners.
Q. Didyou Prowdeany research memorandaor other work product prepared

by Chadbourne tor the Anaconda Company to the new ownersof Inspirationin

connection with this 1979 work?

A. Did | give them copies of those memos?

Q. Yes.

A. No.
(ARCOEx. 3, DavisDep. at 133:16-24.) Mr. Daviswasrd uctant to give the Goodman Memorandum to
Inspiration in 1979 because circumstances changed between 1975, when Anacondaand Inspiration were
closely rdlated, and 1979, when that relationship ceased. (ARCO Ex. 3, Davis Dep. at 137: 6-16 )(“Q.
Would you have been comfortable, Mr. Davis, in handing over the research memos donefor Anaconda. . .
to Hudson Bay in 1979 without the permisson of Anaconda? A. | would not havedoneso. Q. Why not?
A. Itwasther property. Q. Infact youdidn'tdo so; didyou? A. No.”). Mr. Davisexplained that the
gtuaionin 1979 wasvadly different from 1975 and that sharing would have been expected during 1975 given
the close relationship between Anaconda and Inspiration and their common interest:

There it was two clients with similar interests wishing to cooperate

with each other on alegal issue relating to potential legal action by

thet contat there was [no] inFibitlon about Shering 16gel Concl ions

specifically.
(Davis Dep. 169:15-21)(with correction noted in August 27, 2000 declaration.)

LEGAL ANALYSIS

Asprevioudy stated, in the pending motion to compel, I nspiration seeks an order compelling
Defendant ARCO to produce the Goodman Memorandum.
|. LEGAL STANDARD

Federal Rule of Civil Procedure 26(b)(1), as amended effective December 1, 2000, provide
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[plartiesmay obtain discovery regarding any metter, not privileged, thet isrdevant tothedam

or defense of any party. . . For good cause shown, the court may order discovery of any

meatter rdevant to the subject matter involvedintheaction. Rdevant information need not be

admissblea trid if thediscovery gopearsreasonably calculated to lead to the discovery of

admissible evidence.
Id. (emphasisadded). The partiesdo not disputethet the Goodman Memorandumisrdevant to Inspiration’s
daims? Rather, Defendant ARCO refusesto produce the Goodman Memorandum on thebasis of atorney-
client privilege. Ingpiration countersthat thejoint dient exception to the attorney-client privilege gpplies.
Becausethisisafederd question case, federd commonlaw governstheattorney-dient privilege. McMorgan
& Company v. Firg CdiforniaMortgage Co., 931 F. Supp. 699, 700 (N.D.Cd. 1996) (quoting Clarkev.

American Commerce Nat'l. Bank, 974 F.2d 127, 129 (9" Cir. 1992)). “However, there appear to beno

pertinent federd common law casesfromtheNinth Circuit. Inother federd drcuits, thefederd commonlaw
onthejoint dient exceptionisambiguouswith no Single, coherent theory having been adopted.” McMorgan,
931 F. Supp. a 701. Becausefederd privilegelaw isnot congstent, the court should invoke Sate principles
“to acocommodatethe legitimate expectations of the Sate satizens” McMorgan, 931 F.Supp. & 701 (citing
Pagano v. OrovilleHosp., 145F.R.D. 683, 687-88 (E.D.Cal. 1993)). The Court, therefore, will ook to

Arizonalaw for guidance onthejoint client exception to attorney-client privilege. Arizonalaw onthisissue,
however, is sparse but helpful. Thus, the Court will 1ook to other jurisdictions for guidance.
II. Existence of Attorney-Client Privilege

A communication between adient and hisor her attorney isconfidentia, and therefore privileged, if
“thecommunication[was] madein the context of the attorney-client relationship andwasmaintainedin

confidence” Alexander v. Superior Court, 141 Ariz. 157, 162, 685 P.2d 1309, 1314 (Ariz. 1984). Arizona

law gppliesasubjectivetest to determinewhether an atorney-client rlationshipexids. I1d. “‘ Anattorney-
client rlaionshipissaid to exist when the party divulging confidences and secretsto an atorney believeshe
isgpproaching the attorney in aprofessond capacity with theintent to securelegd advice”” Id. (quoting

¥ Disoovery regarding there ationship between Anacondaand Inspiration isrelevant to establishing
Inspiration’ sclamthat ARCO isligble asaformer operator of the Inspiration mine under federa and Sate
environmentd laws. See, 42 U.S.C. 8 9607(a)(dating that any person may seek to recover environmental
cleenup costsfromacorporationif it“ actively participated in, and exercised somecontrol over, theoperations
of the facility” that caused the pollution.)
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Trinity Ambulance Service, Inc. v. G & L Ambulance Services, Inc., 578 F. Supp. 1280, 1283 (D. Conn.
1984)).
Here, the parties agree that both Anacondaand Ingpiration had an atorney-client relationship with

Chadbourneduring therdevant period. The partiesaso agreethat the Goodman Memorandum wasa
communication between clientsand attorneysfor the purpose of seeking legal advice, and thereforeis
protected, asto strangers, by the attorney client privilege.

The parties, however, disagree asto the nature of Chadbourne s representation of Inspiration and
Anacondaasto the Goodman Memorandum. If Chadbourne represented Anacondaand Ingpiretion jointly,
asIngpiration assts, then the Goodman Memorandumisnot privileged between Anacondaand Inspiration.
However, ARCO arguesthat if Chadbourne represented Anacondaand Inspiration separatdy and prepared
the Goodman Memorandum soldy for Anaconda, then the attorney-client privilege gpplies unlesswaived.

1. Joint Client Exception to Attorney-Client Privilege

Ingpiration asserts that Anacondaand Inspiration cooperated with respect to defending antitrust
metters, induding the 1975 meeting regarding Crane shodtiletakeover attempt, and that cooperation resulted
ina“joint representation” or “ co-dlient” relaionship, whichimpliesthat al communicationswiththelawyers
during the rdaionship will bedisclosed to both clients. Restatement Third, TheLaw Governing Lawyers
(hereinafter “ Restatement”) 8 75 comment d (“ Rulesgoverning the co-dient privilege are premised onan
assumption that co-dientsusudly undersand thet dl informationisto bedisclosad to dl of them.”). ARCO
countersthat the 1975 meeting waslimited cooperaioninthe common interes” which doesnot involveather
an obligation or an understanding to exchange dl information relating to the matter of common interest.
Restatement § 76 comment c.

Thejoint client or mutud representationexceptionto theatorney-dient privilegeprovidesthat “when
two or moredientsemploy the same atorney in the same busness, communications made by themin rdation
to such busnessare nat privileged inter sesenor arethey privileged as between any oneof the partiesand the
atorney . . . thecommunicationsare privileged 0lely asto srangers. .. ." Nicholsv. Elkins, 2 Ariz.App.
272,277,408 P.2d 34, 39 (Ariz. Ct. App. 1966)(holding that where dientsjointly employed atorney, either

client can compd attorney to testify againgt the other regarding their negotiations.) Seedso, Alexander v.
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Superior Court, 141 Ariz. 157, 163, 685 P.2d 1309, 1315 (Ariz. 1984)(dating that thereis a presumption
that between joint dientsthereis no expectation of confidentidity); Nitrini v. Feinbaum, 18 Ariz. App. 307,
312,501 P.2d 576, 582 (Ariz. Ct. App. 1972)(holding thet trid court did not err in admitting testimony of

attorney for partnership where attorney represented dl partiesin quiet title transaction.); 8 J. Wigmore,
Wigmoreon Evidence 8 2312 a 603-04(gating that accordingto thejoint attorney exception to the atorney-
client privilege, wherean attorney representsclientswith common interests, communi cations between the
parties are not privileged when sought to be discovered in subsequent action between the parties
Astheparty asserting thejoint dient exception, Plaintiff bearstheburden of esteblishingitsexistence,
McMorgan & Co. v. Firgt CaliforniaMortgage Co., 931 F. Supp. 699, 701 (N.D. Cal. 1996), citing Sky
Valley L td. Partnershipv. ATX Sky Valley Ltd., 150 F.R.D. 648, 650 (N.D. Cal. 1993)(stating that “[t]he
party assarting thejoint dient exception hasthe burden of establishingitsexigence” ) Merdy showing thet

two partiesweredients of the same law firm a the sametime or that the same law firm represented the two
partiesinancther disouteisnot sufficient to * jutify thewholesalebreach of the attorney-dient privilege’ thet
resultsfrom afinding of joint representation. McMorgan a 701-02. “ Clients of the same lawyer who share
acommon interest are not necessarily co-clients” Restatement § 75 comment ¢. Joint representation “must
a0 bedidinguished from stuationsinwhich alawyer represantsasngledient, but ancther parsonwith dlied
interests cooperates with the client and the client’s lawyer. .. .” 1d.

In Sky Vdley Limited Partnershipv. ATX Sky Vdley, Ltd., 150 F.R.D. 648, 651 (N.D.C4dl. 1993)
the court explained that in cong dering whether partiesarejoint clients, the court must examine* whether it

would have been reasonable, taking into account all the relevant circumstances, for the person who
attempted to invoke thejoint dlient exception to haveinferred that shewasinfact a‘dient’ of thelawyer.”
(citationsomitted.). Here, asin Sky Vdley, both partiesto the dispute were clientsof and received lega
advicefromthesamelaw firmfor certain matters. Sky Vdley, 150 F.R.D. & 656. Theissueiswhether

Inspiration and Anaconda were joint clients of Chadbourne with respect to the Goodman Memorar

Redevant to the Court’ sandyds of whether joint representation existed isthe policy of the atorney-
client privilege of encouraging free and open communication between lawyer and client. Sky Vdley, 150
F.R.D. a 659. The Court dso must consder the public policy underlying thejoint represantation or joint dient
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exceptiontotheattorney-client privilege—the need to discourage breaches of fiduciary duty (as between
partners or insurers and insureds) and the avoidance of unfairness. Sky Valley, 150 F.R.D. at 66
Because the record contains no evidence of an express contract governing the attorney-client
relaionshipsinthismeatter, in cons dering whether Chadbournejointly represented Anacondaand Inspiration
the Court gppliesan objectiverather thansubjectiveted. 1d. at 652. Although rdevant, the subjectiveviews
of the partiesarenot digpostive. 1d. TheFirst Circuit Court of Appealsand didtrict courtsin the Ninth
Circuit have enumerated severd factorswhich arerdevant in determining whether animplied contractud
relaionship exigsfor purposesof thejoint client exception. Federd Depost Ins. Corp. v. Ogden Corp., 202

F.3d 454, 461 (1« Cir. 2000); McMorgan & Co. v. Fird CdiforniaMortgage Co., 931 F. Supp. 699, 701
(N.D.C4d. 1996); Sky Vdley Ltd. Patnershipv. ATX Sky Vdley, 150 F.R.D. a 652-53. Thesefactors
“includ[€] but [are] not limited to matterssuch as payment arrangements, alocation of decison-making roles,
requestsfor advice, atendancea meetings, frequency and content of correspondence, and thelike” Ogden,
202 F.3d at 461. Sky Vdley setsforth 11 amilar factorsto be considered in determining whether joint

representation exigtsincuding “(1) the conduct of thetwo partiestoward one another, (2) thetermsof any
contractua relationship (expressor implied) that thetwo partiesmay have had, (3) any fiduciary or other
gpecid obligationsthat existed between them, (4) the communications between the two parties (directly or
indirectly), (5) whether, to what extent, and with respect to which matters there was separate, private
communicationsbetween ether of them and the lavyer astowhoma“joint” rdationship alegedly exigted, (6)
if there was any such separate, private communication between either party and the aleged joint counsd,
whether the other party knew about it, and if o, whether that party objected or sought to learn the content
of the privatecommunication, (7) the nature and legitimecy of each party’ sexpectationsabout itsability to
access communications between the other party and the dlegedly joint counsd, (8) whether, to what extert,
and with repect towhich materseither or both of thedleged joint dientscommunicated privately with other
lawyers, (9) the extent and character of any interetsthetwo dleged joint parties may have had in common,
and the rdaionship between the common interests and communicationswith the dleged joint counsd, (10)
actua and potentia conflictsof interest betweenthetwo parties. . ., and (11) if disputesarosewith third parties
that related to mattersthetwo partieshad in common, whether the alleged joint counsel represented both
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partieswith repect to those disputes or whether thetwo partieswere separately represented.” Sky Valey
at 652-653.
The Court will gpply the multi-factor testsdiscussed in Ogden, Sky Vdley, and McMorgan to the

evidencein thiscase discussng only thosefactorsregarding which therecord containsevidence. Ard, asearly
as1923 and continuing into the 1970's the parties cooperated with one another and with Chadbournewith
respect to government inquiriesregarding possibleantitrust violations. The partieshad acommon interestin
continuing their long-time re ationship and in avoiding anti-trust scrutiny and crafted common defensesto
preserve their interest.

Inthemidst of ongoing antitrustinquiries, Chadbourneattorney Md Goodman created the Goodman
Memorandum. The memorandum wasintended to create aunified history of Anaconda sstock holdingsin
Inspiration and to consider antitrust aspects of those holdings. 1t is unclear who paid for the Goodman
Memorandum because Inspiration paid Chadbourne amonthly retainer and did not recaive an itemized hill.
In preparing the Goodman Memorandum, Chedbourne atorneys ussd maeridsfrom Ingpiration. Ingoiration,
however, did not attend meetings where Mr. Goodman reported to Mr. Steinmetz of Anaconda, and
Ingpiration never recaived acopy of the Goodman Memorandum. TheGoodman Memorandumwasorigindly
sent to Mr. Steinmetz of Anaconda with letters designated “ personal and confidential.”

The Goodman Memorandum became particularly important in late 1974-1975 when Crane attempted
ahodtiletakeover of Inspiration. It isundigputed that the parties shared acommon interest in defesting
Crane s 1975 takeover attempt and in continuing their past relationship. Asinthe past, the partieswere
concernedwith anti-trustimplicationsof Anacondaassisting Inspirationinfighting thetakeover attempt. The
Goodman Memorandum addressed that issue.

When disputes arose with third parties, such aswhen Anacondaand Inspiration came under federa
anti-trugt scrutiny, they turned to Chadbourneto represent them and cooperated in preparing aunified defense.
Neither party had counsel other than Chadbourne to represent them in antitrust matters.

Thethrust of thejoint representation doctrineisthat theissue of representation and ownership of
confidentid documentsturnsupon anandyssof “dl therdevant drcumstances” Sky Vdley, 150 F.RD. at
651. Asdiscussad above, therdevant crcumstancesin thismeaiter indude the lengthy relationship between
Anacondaand Ingpiration and their cooperation in antitrust matters. Over aperiod of many years, Anaconda
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and Inspiration both turned to Chadbournefor legd representation when their doserdationshipdrew federa
antitrugt sorutiny. Anacondaand Ingpiration worked together intheseingances. The Goodman Memorandum
wasprepared to detall theparties relationship over theyearsto assst in defending againg antitrust metters.
Atissue hereisthe 1975 meeting between the parties to discuss the feasibility of Anaconda purchasing
additiond stock inInspiration to fend off ahogtiletake over of Inspiration. Asthe partieshad for numerous
years, the partiesagain worked together with Chadbourneto protect their relationship and to avoid antitrust
sorutiny. Thefact that Anacondaspecificaly requested the preparation of the Goodman Memorandum and
that acopy of the Goodman Memorandumwasmaintained only in Anacondd sfilesisnot digpogtiveinview
of theparties lengthy higtory of cooperation and sharing of information with respect to antitrust metters.

Likewise, Mr. Davis refusd to producethe Goodman Memorandumin 1979 when there ationship between
Anacondaand | nspiration had changed isnot re evant to whether ajoint representation existed with respect
to that document. Under the circumstances, it was reasonablefor Inspiration to haveinferred that it and
Anacondawerejoint clientsof Chadbourne. See, Western Gas Processors, Ltd. V. Enron Gas Processin

Co., 1989 WL 20529, * 6 (D.Coalo. 1989)(finding joint client relationship wherelaw firm represented joint
ventureagaing third parties). But see, Sky Vdley, 150 F.R.D. 648, 654)(finding no joint represantation where

lawyersnever congdered ATX adient, lavyersnever billed ATX for anything, parties had separate counsd
inlawsuit againg athird party during thesameperiod that ATX and Sky Vdley worked on project together);
McMorgan, 931 F.Supp. at 701-702 (finding no joint dient reationship where defendant did not pay for any
legal services, plaintiff disclosed documentsat i ssueto defendant aswell asother parties, law firm asked
plantiff’ spermissonto performlega work for defendant, law firm refused to represent defendant when
plaintiff refused it permission to do so.)

The Court condudesthat the policy underlying the attorney-client privilege—encouraging dientsto
spesk fredy with ther lawyersin order to obtain legd advice—would not be hindered by afinding of joint
representation in these circumstances. [n addition, the Court concludesthat the policy underlying thejoint
representation doctrine—disoouraging breeches of fidudary duty andavoiding unfairness—would beadvanced
by afinding of joint representation in this matter.

Thus, the Court concludesthat Inspiration hasestablished the existence of ajoint representation
resulting in Inspiration’ sjoint entitlement to the Goodman Memorandum. The Court, therefore, need not
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addresstheissue of waiver of theatorney-dient privilege or work product immunity. Inview of the Court’'s
conclusion, the Court will order ARCO to produceto Inspiration with twenty (20) days of this Order the
documents collectively referred to as the Goodman Memorandum.

Accordingly,

IT ISHEREBY ORDERED that Plantiff’sMotion toCompd (document #905) iSGRANTED.

IT ISFURTHER ORDERED that Defendant ARCO dhdl produceto Plaintiff Ingpirationwithin
twenty (20) daysof thisOrder the documents collectively referred to asthe Goodman Memoranduminits
entirety.

DATED this 12th day of December, 2000.

Lawrence O. Anderson
United States Magistrate Judge
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