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The Court issued an Order on June 20, 2002, announcing its decison and finding
that Petitioner Robert Comer was competent to dismiss habeas counsd and to forego
further legdl review, and that he made these decisions voluntarily. The Court issued an
opinion setting forth its findings of fact and conclusons of law on July 29, 2002. This
amended opinion isissued to correct typographica and grammeatica errors.

FINDINGS OF FACT AND CONCLUS ONS OF LAW

Petitioner Robert Charles Comer (“Mr. Comer”) is an Arizonainmate sentenced to
degth for murder. Following the denid by this Court of his petition for capital habeas
relief, he filed an appea with the Ninth Circuit Court of Appeds. Respondentsfiled a
motion to dismiss the gpped based on pro se |etters written by Petitioner and mailed by
him to their counsel reflecting his desire to terminate gppointed habeas counsd’ s (“ habeas
counsdl”) representation, forego further lega review and proceed to execution. Petitioner
also sent apro se motion to dismiss his apped to the Ninth Circuit. Habeas counsdl
objected to the motions and asked the Ninth Circuit to establish a procedure to determine
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whether Petitioner was competent to terminate representation and waive his gpped and
whether his decisons were rendered involuntary because of his conditions of confinement.
The Ninth Circuit granted habeas counsd’ s request, suspended ruling on Petitioner’s
motions pending remand to this Court for an evidentiary hearing regarding Petitioner’s
competency and the voluntariness of his decisons.

An evidentiary hearing was conducted on March 26-28, 2002. Before discussing the
evidence presented at the hearing and the lega basis for this Court’ s decisons, the Court
summarizes the circumstances involved in the filing of this action, the appointment of
counsel, the denia of habeas relief and gpped and pertinent post-remand events.

BACKGROUND
|._Procedura History

On Jduly 19, 1994, Mr. Comer filed amotion for stay of execution with a petition for
habeas relief and amotion for gopointment of counsel, personaly signed by him. (Dkt. 1.)*
The same day, a stay of execution was entered and John R. Hannah, then with the Federa
Public Defender (“FPD"), and Peter Eckerstrom were gppointed as counsd for Mr. Comer.
On February 28, 1997, Denise |. Young of the FPD was substituted in place of Hannah.
(Dkt. 105.) Mr. Comer filed an amended petition for habesas rdlief. (Dkt. 28.) The Court
determined that certain of the clamsin the amended petition were procedurdly barred and
that Mr. Comer was not entitled to relief on the merits of the remaining clams. (Dkts. 86
and 111.) Mr. Comer was granted a certificate of probable cause on March 3, 1998. (Dkt.
119.)

On June 6, 2000, the Ninth Circuit remanded this matter to this Court with
ingructions to hold an evidentiary hearing to determine whether Mr. Comer was competent
to terminate representation by counsal and forego further legd review, and whether his

conditions of confinement rendered those decisons involuntary. At that time, Mr. Comer

! “Dkt.” refersto documentsfiled in this particular action.
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had been an inmate in the custody of the Arizona Department of Corrections (*ADOC”) for
twelveyears. Mr. Comer was housed in Cellblock 6 (“CB6") of the Arizona State Prison in
Florence, Arizona, for saveral monthsin 1988. Between 1989 and 1996, Mr. Comer was
housed in Specid Management Unit | (“SMU 17) in the Eyman Complex of the Arizona
State Prison in FHorence, Arizona. Since 1996, Mr. Comer has been housed in SMU 11, also
in the Eyman Complex.

On June 30, 2000, Julie Hall, formerly with the FPD, was substituted for the FPD as
habeas co-counsal and filed anotice of appearance. (Dkt. 122.)

On or about July 18, 2000, Mr. Comer mailed pro se aletter to Assstant Arizona
Attorney General Jon Anderson, who then represented Respondents.? (Ex. A to Dkt. 123))
In the letter, Mr. Comer thanked Anderson for his efforts seeking dismissal of Mr.

Comer’s gpped and suggested that Anderson represent him in his effortsto dismiss his
apped. In those letters Mr. Comer claimed he did not want to meet with hislawyers;
however, he acknowledged that his daughter had a some point asked him to meet with
lawyers, which he did, and he acknowledged that he did “sign afew papers. . . so Pete
[Eckerstrom] can get paid.” He further stated that he had only learned “a month ago or s0”
that his autometic direct apped had ended some time before and that he had believed “those
lawyers’ with whom he had met were involved in the autométic direct gpped of his
conviction. (Ex. A at 3to Dkt. 123.) Mr. Comer accused habeas counsd of having
disseminated lies about him by caling him “delusond” and “mentaly damaged.” (1d.) Mr.
Comer provided Anderson with the names of corrections officers he thought could or
would verify his competence. (1d.)

On July 20, 2000, Respondents filed amotion for determination of counsd for Mr.
Comer based in part on one of Mr. Comer’sletters. (Dkt. 123.) On July 25, 2000, Mr.

2 In January 2001, John Todd was subgtituted as counsdl for Respondents.
(Dkt. 152.)
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Comer filed pro se motionsto atend any and al proceedings, and to either subgtitute new
counsd or to dlow him to represent himsalf. (Dkts. 124 and 126.)

A datus hearing was held on August 25, 2000, on the motion for determination of
counsd.® Mr. Comer appeared by video-conference from a secure location in Florence,
Arizona. (Dkt. 131.) After hearing oral argument on the motion to disqudify, the Court
denied the motion finding no bass to disqudify the Attorney Generd’ s Office based on its
asserted interference with the attorney-client relationship, nor did the Court find abasisfor
an dleged violation of Mr. Comer’s Fifth and Sixth Amendment rights. (Dkts. 136 & 138.)

The Court also considered whether the attorney-client relationship between Mr.
Comer and habeas counsal had been irreconcilably broken. Habess counse explained that
while the attorney-client relationship was strained because habeas counsd sought a
determination that Mr. Comer was incompetent to abandon his apped and dismiss them as
counsd, they remained committed to gppropriately representing what they believed to

be Mr. Comer’s “rationd interests” pending a determination of Mr. Comer’s competency
and the voluntarinessissue. (R.T. 8/25/00 at 50-51.)* During a seded portion of the hearing
with only habeas counsd and Mr. Comer, Mr. Comer strenuoudly expressed his
unwillingness to communicate or cooperate with habeas counsd if they questioned his
decision to abandon his gppedl, and his competence to do so. Habeas counsdl opined that

3 On August 11, 2000, habeas counsd filed a motion to disqualify the Office
of the Arizona Attorney General. (Dkt. 130.) Habeas counsd argued the Ninth Circuit had
placed the Arizona Attorney Generd’ s Office on notice that Mr. Comer could not be
presumed competent “to waive important procedurd rights in the absence of a competency
hearing” but that Anderson had nevertheless opened, read and cited the July 18 letter in
support of Respondents motion to determine counsel. Habeas counsdl argued that
opening, reading and citing the July 18 letter to support potentia substitution of habeas
counsd interfered with Mr. Comer’s attorney-client privilege when Mr. Comer was not
presumed competent to waive the privilege and when a decison to waive the privilege could
not be presumed voluntary.

4 “R.T.” refersto the reporter’ s transcript of ahearing. “Dep. R.T.” refersto
the reporter’ stranscript of Dr. Kupers's rebuttal testimony on April 2, 2002.
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Mr. Comer was unlikely to cooperate with any attorney who did not accede to his decison.
On September 18, 2000, the Court granted Respondents' motion, but ordered habeas
counsd to continue to represent Mr. Comer in connection with his habeas claims pending a
determination of competency and voluntariness® (Dkt. 138.) Concomitantly, andin
accordance with the procedure embraced by the Ninth Circuit in Mason v. Vasquez, 5 F.3d
1220, 1223 (9th Cir. 1993), the Court appointed Michael Kimerer, Esq., acertified Arizona
State Bar criminal specidist, whose firm is A-V rated, and who enjoys an excdllent
reputation in the lega community as specid counsd, to represent Mr. Comer concerning
his expressed decisions to end his appeds and proceed to execution.® (Id.) The Court
instructed Mr. Kimerer (* Special Counsdl”) to first assess whether he believed Mr. Comer
intended to waive his apped and, if he did, to continually reassess Mr. Comer’s decision. If
at any time Mr. Comer wavered in hisdecison, or if Mr. Kimerer determined that Mr.

Comer was not competent or his decison was not voluntary, Mr. Kimerer was to

5 This Court is aware of the ethica predicament facing dl habeas counsd in
these circumstances. The Court is aso persuaded, however, that throughout the proceedings
in this matter habeas counsd fully understood their ethical obligationsand performed their
responghilities ethically. They aggressvely prepared and presented their position, while
remaning sendtive to the redity that it was contrary to the stated views of Mr. Comer and
would inevitably cregte tenson in their relationship with him. See Ross E. Eisenberg, The
Lawyer’s Role When the Defendant Seeks Death, 14 CAP. DEF. J. 55 (Fall 2001). The
clear potentia for conflicts in these Situations between ethical rules requires habeas
counsd to find an exquidite baance. Unfortunatdly thereisllittle guidance in the rules or
comments for lawyers who siruggle to find that balance in these difficult circumstances

6 Some delay occurred following Mr. Kimerer’' s appointment while Mr.
Kimerer attempted to, and successfully did, establish an attorney-client relationship with
Mr. Comer, who previoudy demonstrated his averson to contact with any counsd and who
at the outset resisted contact with specid counsdl. (Seeeq., R.T. 3/28/02 at 669.) Mr.
Kimerer was asssted by Ms. Hally Gieszl who enjoys a very good reputation within the
legd community and the Arizona Didtrict Court. The Court has been made aware
throughout these proceedings of the papable strain on Mr. Kimerer and Ms. Gieszl in
deciding whether to undertake to represent Mr. Comer, because of their opposition to the
death pendty, and in representing him, because of his genera mistrugt of dl atorneys and
his frustration with the proceedings which he viewed as unnecessary.
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immediately inform the Court.

On November 3, 2000, the Court ordered the Director of ADOC, Terry Stewart, to
surrender custody of Mr. Comer to the United States Marshd (*USM”) for transport to the
United States Medical Facility in Springfield, Missouri, for a complete
psychiatric/psychologica evauation of his mental competence.” (Dkt. 140.) On December
8, 2000, the USM filed a motion to vacate the order to transport Mr. Comer to Springfield
arguing that the Court lacked authority to compe it as a non-custodian to bear the expense
of producing and transporting a state prisoner-witness for federa court proceedings under
the All Writs Act, 28 U.S.C. § 1651. (Dkt. 145 at 1.) The Court denied the motion, but
ordered Respondents to reimburse the USM for the costs of transporting Mr. Comer to
Springfield. (Dkt. 146.) On January 31, 2001, Respondents filed a motion to stay or vacate
portions of the November 3 Order, arguing that transporting Mr. Comer to and from
Springfield posed an extreme security risk and that the cost of such transport, including
appropriate security measures, would impose an undue hardship on Respondents. (Dkt. 151
a 1-2.) Therisks posed by transportation alegedly would require “aUSM Specia Unit
Squad . . . to be brought to Arizona, and an aircraft, presently located in Louisana, [would]
need to be put into service solely for the purpose.” (Id.) Respondents reported that the USM
estimated the costs associated with such transport at between $30,000 and $50,000 for
arcraft, fud, and personnd. (Id.) In addition, Respondents pointed to Mr. Comer’s crimes
of conviction and the discipline record he had amassed, which ADOC believed warranted
characterizing him as the most dangerous prisoner in its custody; his disciplinary record
included a specid expertise or proclivity for making and conceding wegpons and
committing numerous assaults. (1d.) Respondents also argued that Mr. Comer would be able

to make weapons while out of ADOC custody that he might attempt to smuggle into ADOC

/ Habeas and specia counsel and Respondents were ordered to confer and
submit ajoint status report which was submitted on October 19, 2000. (Dkt. 139.)
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upon hisreturn. (1d.) Respondents also pointed out that Mr. Comer had previoudy escaped
from prison in Cdifornia (1d.) Habeas and specia counsdl also opposed transporting Mr.
Comer to Springfield because of the extremely uncomfortable security procedures

necessary to ensure his safe transport. (Dkts. 160 & 161.) Expedited briefing of the

motion to stay/vacate was ordered. (Dkt. 153.)

Following argument on February 7, 2001, the Court granted the motion to vacate the
trangport order because of the extreme security risk posed by transport, the associated costs
to ensure security, and the likelihood that a second evauation would be required at ADOC to
assess the voluntariness issue.

[1. Court Appointed Expert

The Court suggested that aneutral evaluator be appointed and ordered the parties to
confer and suggest candidates. (Dkts. 158 & 162.) On February 9, 2001, the Court
provided the parties with the curriculum vitae of Dr. Sally Johnson, Associate Warden
Medical/Chief Psychiatrist of the Hedlth Services Division of the Federal Correctiond
Complex at Butner, North Carolina for their consideration.® (Dkt. 162.) Respondents
agreed to the appointment of Dr. Johnson. (Dkt. 164.) Habess and specia counsel had
proposed dternative experts, but special counsel subsequently agreed to the appointment of
Dr. Johnson. (Dkts. 163, 165 & 170; R.T. 3/8/01 at 3-4.) Dr. Johnson was appointed as an
expert for the Court and habeas counsel reserved the right to seek the gppointment of their
own experts following the issuance of Dr. Johnson'sreport. . (Dkt. 174.)

On September 27, 2001, Dr. Johnson submitted her written evaluation concluding

8 Dr. Johnson had previoudy evauated whether the conditions of an inmate's
confinement had rendered the inmate unable to make a voluntary decison and she had
assessed the competency of inmates or criminal defendants on numerous occasions. (R.T.
3/8/01 a 7.) Dr. Johnson's curriculum vitae reflected that she had expertise in the areas of
competency to stand trid, right to receivelrefuse treatment, and criminal forensics. It dso
reflected that she taught and lectured extensvely.  See Curriculum vitae for Dr. Johnson
attached to Dkt. 162.)
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that Mr. Comer was competent to waive his gppedl and that his decision to do so had not
been rendered involuntary by his conditions of confinement. (Dkt. 282.) Therewerea
surfeit of diversons that impeded the completion of Dr. Johnson’s report and ultimatdly the
holding of the competency hearing, two of which are discussed below.

A. Conduct of Mr. Comer Warranting Discipline and the Media Event

Following Dr. Johnson’ s gppointment, she and specid counsdl sought authorization
for contact vigts with Mr. Comer to facilitate and expedite completion of their respective
tasks. On March 14, 2001, the Court entered a stipulated order lodged by Respondents
granting the request. (Dkt. 180; R.T. 3/14/01 at 5-9.) Theresfter, severa contact visitswith
Mr. Comer occurred without incident. On April 30, 2001, with the knowledge of, and
without objection from Respondents, special counsel asked, and received, an order
permitting them to forego wearing protective gear ordinarily required of anyone within
physical proximity of adesath row inmate. (Dkt. 197; R.T. 4/30/01 at 31-32.)

On May 4, 2001, correctiond staff discovered apiece of meta had been cut from the
desk in Mr. Comer’scell. A portion of the missing metd, sharpened into a blade, was
reportedly recovered from the cdll of an inmate adjacent to Mr. Comer’scell. A lighter
flint, which ADOC believed Mr. Comer used to cut the metal from his desk to manufacture
the shank, was reportedly found concedled in awall of Mr. Comer’scell. The remainder of
the metal cut from the desk was never found despite repeated searches of Mr. Comer’s cell
and the pod in which Mr. Comer was housed, as well as medica examinations of Mr. Comer
and other inmates. Additionaly, Mr. Comer made threstening statements to correctiona
officers. The Court was not notified of these events nor did Respondents seek modification
of the stipulated-to contact visit order for Dr. Johnson and specia counsd!.

Instead, and without satisfactory explanation, Respondents contacted aloca

televison gtation about airing a story concerning the risks posed by death row inmates
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generdly, and Mr. Comer in particular.’ On or about May 14 and 15, 2001, Respondents
escorted atelevison reporter and afilm crew through SMU 11. ADOC daff was interviewed
about Mr. Comer, his background, and his conditions of confinement, and Mr. Comer was
filmed without his consent. Two segments about Mr. Comer were subsequently broadcadt,
in which Mr. Comer was described as Arizona s Hanniba Lecter, afictiona cannibalistic
said killer.® (See Dkt. 269.)

The Court set astatus hearing for Respondents to explain why they delayed more than
amonth after the shank was found, and weeks after the media broadcasts, beforefiling a
motion to rescind contact vistation. Hearings were held in June 2001, but Respondents
faled to provide a satisfactory explanation. The Court was informed, however, that Mr.

Comer’s cell was being modified so that his bunk, commode and sink were made from a

o ADOC Department Order 201 regulates information release. Section 1.3
precludes news media representatives from “ access to prisong/facilities for the purpose of
interviewing inmates.” ADOC Dept. Orders 201.02 (1.2-1.3)(Sept. 1, 1996);
http://www.adc.state.az. us.80/Policies/201.htm.

Department Order 201.02 further generally prohibits ADOC from volunteering
disclosure of “non-confidential Department records’ or information not “ specificaly
requested.” Id. Findly, employees are required to “immediately notify” the Public
Information Officer of dl mediainquiries, and are barred from responding to news media
representatives sinquiries “unless authorized by [a Department order], the Director, or the
[Public Information Officer],” ADOC Dept. Order 201.05 (Sept. 1, 1996). Exceptionsto
these requirements “shdl be alowed only when approved in writing by the Director.”
ADOC Dept. Order 201.08(1.5). Respondents did not clarify whether the Director gave
written approva for an exception to these requirements before FOX news was permitted to
film Mr. Comer.

10 Respondents were subsequently ordered to provide a copy of these
broadcasts to the experts and to file a copy with the Court. (Dkt. 269.) In one episode, it
was incorrectly reported that this Court, without the consent of ADOC, permitted contact
vigtswith Mr. Comer despite his proclivity for making and using certain dangerous
wegpons. Whether the erroneous information in the broadcasts was the mistake of the
reporter or personnd at ADOC was never determined. Habeas counsel objected to the
news report arguing that it placed Mr. Comer in danger of violence from other prisoners
seeking to enhance their reputation in prison by chalenging him.

-9-




© 00 N o o b~ w N P

N RN DN N N NN DN R B P B R R R R Rp
o N o 00 A W N P O © oo N o o1~ W N R O

gpecid type of metd to diminish his ability to make wegpons, and that his desk would be
removed entirdy. (R.T. 6/21/01 at 21-23.) Dr. Johnson expressed a concern that the media
event and change in Mr. Comer’ s conditions of confinement might introduce additional
issues relevant to her evauation of his conditions of confinement, and therefore delay her
final report because she would need to reassess the changed conditions. She advised the
Court and the parties that to the extent such disruptions could be eiminated, consistent with
the security of the indtitution, the more expeditioudy she would be able to complete her
assignment.

After briefing and hearings, the Court rescinded the contact visit order because Mr.
Comer refused to disclose the location of the missng metal, ADOC could not find it,
making contact vigtstoo risky. (Dkt. 236.) Further, after extensive briefing and numerous
hearings regarding ADOC' s contact with the media concerning Mr. Comer, the Court
ordered that arecord of any further media contacts with Mr. Comer be provided by
Respondents to the evaluating experts. The Court aso accepted Respondents' proposal to
adhere to specific rules with respect to
media contacts involving Mr. Comer.**

B. Dietary Issues

During a status hearing on September 4, 2001, Dr. Johnson expressed concern that

Mr. Comer might not be egting sufficient food in light of his activity leve, noted his

1 On October 15, 2001, Respondents notified the Court and parties that alocal
televison gation had requested an interview with Mr. Comer. (Dkt. 291.) On October 22,
2001, specia counsd filed anotice that Mr. Comer declined to be interviewed. (Dkt.

301.) Following ahearing on October 24, 2001, the Court ruled that Mr. Comer’ s notice
declining to be interviewed congtituted his refusd to be interviewed pursuant to ADOC
policies. (Dkt. 302.) On June 6, 2002, Respondents filed another “Notice of Request for
Interview with Petitioner,” but Mr. Comer apparently independently agreed to be
interviewed for two published articles. (Dkt. 428.) See Paul Rubin, Arizona’ s Wor st
Criminal, Phoenix New Times, May 2, 2002, a 63; Paul Rubin, Dead Man Talking,
Phoenix New Times, June 27, 2002, at 60. The Court is unaware of how this came about,
but no objection was made by any of the parties.
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complaints that he was aways hungry, and reported an observable weight loss*? (R.T. 9/4/01
a 17.) Inaufficient food, she explained, could adversdly affect his menta state which would
require her to reassess his competency. (R.T. 9/4/01 at 21-22.)

Respondents acknowledged awareness of Dr. Johnson’s concerns, and reported that
ADOC had begun monitoring whether Mr. Comer accepted his medl trays and whether he
appeared to be eating. (1d. at 16-17.) In addition, Respondents reported that an ADOC
physician and the ADOC Facility Hedth Administrator (“Hedth Adminigtrator ”) visted Mr.
Comer at his cdl to conduct a medical examination, but Mr. Comer refused to cooperate.
They stated, however, that he did not gppear to be in “acute distress,” from their observations
from outsde hiscdl. (Id. at 15-16, 25.) The Court instructed Respondents to apprize the
court, the parties and Dr. Johnson of Mr. Comer’s menta and physical status. (1d. at 23-25.)

At a gtatus hearing held on October 1, 2001, habeas counsel asked that ADOC be
ordered to provide Mr. Comer vegetarian meals without requiring him to meet the ADOC
regulation for vegetarian meds*® The Court learned that Mr. Comer had supplemented the
non-mest portion of his ADOC medls with commissary items. The Court declined to order
ADOC to make an exception to its policy concerning the provison of vegetarian mealsto
inmates based in part on Respondents' representations that Mr. Comer had commissary
privileges. (ld. at 18)

On October 18, 2001, at the request of habeas counsdl, an emergency hearing was
held regarding Mr. Comer’ s hedlth. At the hearing, habeas counsdl reported that Mr. Comer
had informed her that he lacked the strength to leave his cdll for recreation or exercise. (1d.

a7.) TheCourt learned from Respondents that Mr. Comer had been found guilty of a

12 Mr. Comer informed Dr. Johnson that he had become a vegetarian two or
more years previoudy and had not eaten mest for at least two years. Thiswas a persond
decision and not a consequence of religion or faith.

13 Under ADOC policies, an inmate can receive vegetarian medls based on the
religious tenets of the inmate’ sfaith or if medicaly required. (R.T.10/19/01 at 9-10.)
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maor and aminor violation for unidentified conduct on August 31, 2001, and sanctioned
with athirty and fifteen-day loss of commissary privileges. (R.T. 10/18/01 a 9-10.)
Respondents informed the Court that the revocation of those privileges did not take effect
until Monday, October 15, 2001, and would be in effect for thirty days. The Court dso
learned that as of October 15, ADOC staff observed packages of “Honey Buns,” Mr.
Comer’ s favorite commissary item, inhiscell. (R.T. 10/18/01 at 27-28.) Additiondly,
Respondents reported that since October 15, Mr. Comer had refused five or sx medls. (1d.)
The Court directed Respondents to medicaly evaluate Mr. Comer’ s condition; determine
the date and nature of the rule infraction; provide and explain ADOC' s vegetarian medl
policy; and submit its procedures regarding ADOC' s response to inmates who engage in
hunger strikes. (1d. at 28-30.)

At ahearing on October 19, ADOC medicd staff reported that Mr. Comer had
refused to consent to amedica examination on October 18 and 19, 2001.* (R.T. 10/19/01
a 4-5, 6.) Also, the Hedlth Adminigtrator reported that only thirteen percent of Mr.
Comer’s medls (of 2,800 calories daily), was comprised of protein or meat. (Id. at 9-10.) It
was undisputed that Mr. Comer never requested a vegetarian diet pursuant to the ADOC
policy because his decision to become a vegetarian was not faith based and he did not have a
medica condition that made vegetarian meds necessary. Findly, the Hedlth Administrator
summarized ADOC' s procedures for inmates who became endangered as a consequence of a
“hunger strike,” described as the refusd of medls for seventy-two hours, or nine meds. (I1d.
at 11.) Hetedtified that the prisoner would be monitored, and if his hedlth deteriorated, a
decision would be made whether hospitalization and force-feeding was required. (Id. at 11-
12, 13-14.)

Sgnificantly, the Court learned that Mr. Comer’s mgor rule infraction was for

14 According to Respondents, Mr. Comer had last consented to a medical
examination in May, 2000, and refused an annua medical examination in January, 2001.
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threatening a corrections officer who had issued him aminor violation charge for passng or
“fishing” materids to another inmate® (R.T. 10/19/01 at 18-19.) Moreover, Mr. Comer
waived his right to atend the disciplinary hearing, and was notified the same day that he had
been found guilty and sanctioned to athirty day loss of commissary privileges. (Id. at 19-
20.)

In light of the evidence, the Court found that ADOC’ s vegetarian medl policy was not
irrational and that by his own admission it did not gpply to Mr. Comer. The Court refused to
interfere with ADOC' s discipline of Mr. Comer for the infractions nor did the Court order
ADOC to make a specid exception to its vegetarian med policy for Mr. Comer.’® (Id. at 30-
33.) SeeTurnerv. Safley, 482 U.S. 78, 89, 90-91 (1987); accord Lewisv. Casey, 518 U.S.

343, 361 (1996). The Court found that Mr. Comer had voluntarily made the choice not to
eat any portion of the meals provided by ADOC, but it ordered ADOC to continue
monitoring Mr. Comer’s physical and menta condition. (1d.)

Mr. Comer’s commissary privileges were reingtated following the expiration of the
sanction period without further Court involvement. He appeared hedlthy and not underweight
at the time of the competency hearing in March 2002 and the Court’ s vist with him at
ADOC in April 2002.

[11. Second Expert Evaluation

After Dr. Johnson' s report was filed in late September 2001finding Mr. Comer
competent and his decision voluntary, habeas counsdl renewed requests for the appointment

of Dr. Terry Kupers, apsychiatrist, and Dr. Craig Haney, a psychologist and attorney, as

15 “Fishing” refersto theillicit transmission of items from one cdll to another.
In this case, Mr. Comer was charged with fishing envelopes and magazines to another
inmate. (Id. at 19.)

16 At the competency hearing, Mr. Comer testified that he only studied the
Buddhist religion, but he had never declared Buddhism ashisrdigion. (R.T. 3/27/02 at
388.)
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their experts. Both were gppointed, and the evidentiary hearing was scheduled to commence
on January 22, 2002.7
Dr. Kupers met with Mr. Comer on November 28 and 29, 2001, and again on January

11, 2002. Habeas counsd filed amotion to continue the evidentiary hearing to alow Drs.
Kupers and Haney sufficient time to complete their evauations. Mr. Comer, who appeared
telephonicaly, strongly objected to a continuance and threstened not to cooperate with their
evaudions. (SeeR.T. /11/02 at 4-9, 13-17.) The Court expressed understanding of Mr.
Comer’ sfrugration with the delay, but made it clear that it could not legdly determine his
competency and the voluntariness of his decisions without consderation of habeas
counsd’s expert’sopinions. (1d.) He wastold his cooperation was necessary and, if he did
not cooperate, the Court’ s task would be incomplete, resulting in areturn of the case to the
appdllate court for possible resolution of the habeas petition. (1d.) To ensure that Drs.
Kupers and Haney had sufficient time to complete their evauations, the evidentiary hearing
was reset to March 26-28, 2002. (Dkts. 349 & 353.)

Mr. Comer cooperated and Dr. Kupers completed his evaluation and submitted a report
on March 19, 2002. Dr. Kupers concluded that Mr. Comer suffered from depression, post-

traumatic stress disorder, and SHU Syndrome,*® and, consequently, he was not mentally

1 Dr. Haney was subsequently forced to withdraw from participation dueto a
serious family illness. Habeas counsd did not seek the gppointment of another expert in
his place.

18 “SHU Syndrome” stands for Security (or aternatively, Segregated or
Supermax) Housing Unit Syndrome, which has been identified by some menta hedth
professonds asacollection of psychologica symptoms experienced by inmates confined
in cdlswith little socid interaction or other sensory simulus, particularly for lengthy
periods of time. See David McCord, Imagining a Retributivist Alternative to Capital
Punishment, 50 FLA. L. REV. 1, 98-103 (January 1998); Sdly Mann Romano, If the SHU
Fits: Cruel and Unusual Punishment at California’ s Pelican Bay Sate Prison, 45
EMORY L.J. 1089, 1092 (Summer 1996); Nan D. Miller, International Protection of the
Rights of Prisoners: |s Solitary Confinement in the United States a Violation of
International Standards? 26 CAL. W. INT'L L.J. 139, 156 (Fall 1995). The symptoms are
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competent to waive further lega review. Dr. Kupers further found that the conditions of Mr.
Comer’ s confinement rendered his decison to waive further legd review involuntary. (Ex.
1to Dkt. 383))

V. Changesin Mr. Comer’s Conditions of Confinement, January 2002

Beginning sometime in January 2002, Mr. Comer was permitted to have in his cell for
thefirg time in severd years aradio cassette player, and atelevison, in recognition of the
absence for six months of any sgnificant disciplinary infraction. (R.T. 3/26/02 at 272-73,
280, 282-83; R.T. 3/27/02 at 535-37, 546-47, 550-51; R.T. 3/28/02 at 836, 873.) As
Deputy Warden Marshall explained at the competency hearing, he had promised Mr. Comer
aradio cassette player and atelevison if he did not have a Sgnificant disciplinary write-up
for sx months. (R.T. 3/27/02 at 535-37, 546-47, 550-51.)

V. EBvidentiary Hearing, Prison Tour and Briefing

The Court required counsel to agree on afair dlocation of the time for presentation of
evidence a the evidentiary hearing. Counsd complied. In addition, the Court considered
Respondents' motion to hold the hearing at SMU |1, rather than the Federal Courthouse,
because of security concerns in transporting Mr. Comer to Phoenix. Habeas counsel
opposed the motion; specia counsa sought to ensure that Mr. Comer would be physicaly
present whether the hearing was held at SMU 11 or at the Federal Courthouse. (Dkts. 376 &
419.) After numerous planning meetings with the United States Marshd’s Service, working
with ADOC security, the Court ordered that Mr. Comer participate by video-conference at
the hearing on March 26, 2002. The Court further ordered that if he complied in dll
respects with the orders of the transporting officers, he would be transported to Phoenix to
appear in person on March 27 and 28. Mr. Comer persuaded the Court that he understood

aso denominated as Ad Seg Syndrome or Reduced Environmental Stimulus Syndrome
(“RES Syndrome”’). See Miller, International Protection of the Rights of Prisoners, 26
CAL. W. INT'L L.J. at 162; see dso McCord, Imagining a Retributivist Alternative to
Capital Punishment, 50 FLA. L. REV. a 114; Romano, If the SHU Fits 45 EMORY L.J. a
1129.
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what was required of him and was committed to adhere to the requirements.*®

On March 26, 2002, Mr. Comer cooperated with the transporting officers and was
transported without incident to a secure prison facility in Florence, Arizona, where he
participated during the hearing with specia counsdl by video-conference. Because of his
cooperation on the first day of the proceedings, Mr. Comer was transported without incident
to Phoenix where he appeared at the hearing in person on March 27 and 28. Again, he
cooperated in al regpects with security personnd during the last two days of the hearing.
For security reasons, Mr. Comer was not permitted to testify from the witness box and was
seated approximately twenty-five feet from the Court and twenty feet from habeas counsdl.
Because of this distance the Court was unable to clearly observe his demeanor. Thus, his
testimony was video-tgped without objection for review by the Court before rendering its
decision, and for counsd’ s preparation for briefing. 1t wasfiled under sed for appedl to the
Ninth Circuit.

After the hearing, and without objection, on April 6, 2002, the Court and counsd for dl
the parties toured the portions of ADOC in which Mr. Comer had been, and is presently,
housed since his incarceration began at ADOC, including CB6, SMU | and SMU Il. The
Court and counsdl ingpected the various cdlls, aswell as the shower and recregtion aress.
Mr. Comer was present when his cell was inspected, and answered questions posed by the
Court in the presence of dl counsd.

Findly, the parties submitted proposed findings of fact and conclusions of law. (Dkts.

19 Because Mr. Comer was designated by ADOC at the highest leve for risk of
escape and violence, the U.S. Marshd and the Court conferred and designed specid
Security procedures to be implemented during the hearing. These included the use of a
belly chain and astun belt. Also, Mr. Comer was positioned very close to the door where
he entered the courtroom and sat between his two specia counsel; he was not permitted to
move from his seat; four ADOC corrections officers and four U.S. Marshas were
drategicaly positioned in the courtroom; a special magnetometer was used outside the
courtroom to screen visitors and; the visitors were seated in specidly designated portions
of the audience.
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399, 402 & 413.) Respondents filed objections and a response to habeas counsel’s
proposed findings and conclusions. (Dkt. 407.) Specia counsd aso filed objectionsto
habeas counsdl’ s proposed findings and conclusions. (Dkt. 423.) Habeas counsd filed
responses to Respondents and specid counsdl’ s proposed findings and conclusions.
(Dkts. 414 & 420.)

Habeas counsel argues that Mr. Comer is not competent to waive his habeas apped
because he suffers from three mental disorders: depression, post-traumatic stress disorder
("PTSD") and SHU syndrome. Counsdl further argue that the conditions of Mr. Comer’s
confinement at ADOC, and his conditions at the Cdifornia Department of Corrections
resulted in PTSD and SHU syndrome, and in turn, have rendered his decison to waive
further legdl review involuntary.?* Speciad counsd argues that Mr. Comer has the capacity to
make the decision to terminate representation by habeas counsd and to waive further lega
review and that his decisonsto do so are not rendered involuntary by his present and/or past
conditions of confinement. Respondents agree that Mr. Comer has the menta capacity to
make the decision to terminate representation by habeas counsd and to waive further legd

review.

20 Habeas counsd also filed amotion to strike certain exhibits submitted by
gpeciad counsdl after the hearing. (Dkt. 424.) That motion was granted. (Dkt. 432.)

21 Habeas counsel argues the Court must “assess [Mr. Comer’s| competence
with reference to his capacity to rationally decide the specific decision posed. Second,
the Court must employ a heightened standard for evauating competence if the potential
consequences of the decison aregrave.” (Dkt. 365 a 6.) They argue the standard for
evauating Mr. Comer’ s competence to waive his apped “should be uniquely high” because
it isessentidly an eectionto die. (Id., ating Miller v. Stewart, 231 F.3d 1248, 1250 (9th
Cir. 2000)). For this reason, habess counsd argues that at a minimum the Court should
employ the standard used to evauate the voluntariness of the waiver of a condtitutiona
right, such that it must be determined whether Petitioner has “that degree of competence
required to make decisons of very seriousimport” so that heis not competent to waive
gpped “if mentd illness has substantialy impaired his.. . . ability to make areasoned choice
among the dternatives presented and to understand the nature and consequences of waiver.”
(Dkt. 365 at 7, quoting Chavez v. United States, 656 F.2d 512, 518 (Sth Cir. 1981)).
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DISCUSSION

There are two issues before this Court. First, whether Mr. Comer is competent to
dismiss habeas counsdl and abandon his habeas appedl. The second is whether Mr. Comer’s
decision to dismiss counsd and abandon his gpped has been rendered involuntary in light of
his conditions of confinement.

The Court has been cognizant from the outset of the solemnity of the decison beforeit.
Fird, there isthe obvious -- death is a one-way street -- but the Court is also aware that its
findings of fact and credibility decisons will be accorded sgnificant deference. See Fed. R.
Civ. P. 52(a); Mason v. Vasguez, 5 F.3d 1220, 1224-25 (9th Cir. 1993). Theseredlities have

led the Court to anguish over its decison and ultimately over the question of whether any
hedthy person, choosing between being and not being, could ever fredy choose the
terrifying ignorance of what may follow desth, over enduring the orded of life.??

Resolving whether Mr. Comer’s decision has been competently made without
coercion has required immersion into the details of Mr. Comer’slife to gain an intimate
undergtanding of him as a person, including learning and evauating al meaningful aspects of
how he presently lives, and of everywhere he has lived while incarcerated, which were not
the amplest of tasks. It has required rigorous study of numerous papers, pleadings, and his
writings, and mogt sgnificantly, it has required listening to him, watching him testify, and
carefully examining the evauations of him conducted by qudified psychiarisgsand a
psychologigt. Inthe end, the Court is confident of its factua and legal decison that Mr.

22 Who would these fardels bear,
To grunt and swest under aweary life,
But that the dread of something after deeth,
The undiscovered country from whose bourn
No traveers returns, puzzles the will,
And makes us rather bear thoseills we have
Than fly to others that we know not of ?

William Shakespeare, Hamlet, act 3, sc.1.

-18 -




© 00 N o o b~ w N P

N RN DN N N NN DN R B P B R R R R Rp
o N o 00 A W N P O © oo N o o1~ W N R O

Comer has competently and voluntarily made his dire choice, though the Court will never be
comfortable with it.2®

|. Guidance for Determining Competency and Voluntariness Set Forth in the Ninth Circuit
Opinion

The Ninth Circuit remanded this case for an evidentiary hearing, and the mgority

expressd its * grave concerns that amentaly disabled man may be seeking this court’s
assisance in ending hislife,” mandating “an evidentiary hearing to determine if [Mr. Comer]
can vaidly withdraw his consent to proceed with this apped.” Comer v. Stewart, 215 F.3d

910, 916 (2000). The Ninth Circuit directed this Court, after consdering medica and

psychiatric eva uations offered by the parties, to:

determine “whether [Petitioner] has capacity to appreciate his position and make a
rationd choice with respect to continuing or asandoning further litigetion or on the
other hand whether he is suffering from amenta disease, disorder, or defect which
may substantialy affect his cgpacity in the premises” Rees, 384 U.S. at 314, 86
S.Ct. 1505.
Id. The Ninth Circuit dso expressed concern regarding the voluntariness of Mr. Comer’s
decision noting that, “we and other courts have recognized that prison conditions remarkably
smilar to Mr. Comer’ s descriptions of his current confinement can adversdly affect a

person’s menta hedth.” Id. at 915-16.

23 The Court read a number of articles that provide arich lode of interpretive
materid on the issues before the Court. See Ross E. Eisenberg, The Lawyer’ s Role When
the Defendant Seeks Death, 14 CAP. DEFENSE J. 55 (Fall 2001); C. Lee Harrington, A
Community Divided: Defense Attorneys and the Ethics of Death Row Volunteering, 25
LAW & SOC. INQUIRY 849 (Summer 2000); Mathew T. Norman, Standards and
Procedures for Determining Whether a Defendant is Competent to Make the Ultimate
Choice-Death; Ohio’s New Precedent for Death Row Volunteers, 13 J. LAW & HEALTH
103 (1998-99); Jdulie Levinsohn Milner, Dignity of Death Row: Are Death Row Rightsto
Die Diminished? A Comparison of the Right to Die for the Terminally 11l and the
Terminally Sentenced, 24 N.E. J. CRIM. & CIV. CONFINEMENT 279 (Winter 1998); Christy
Chandler, Note, Voluntary Executions, 50 STAN. L. REV. 1897 (July 1998); Saly Mann
Romano, If the SHU Fits: Cruel and Unusual Punishment at California’s Pelican Bay
Sate Prison, 45 EMORY L.J. 1089 (Summer 1996); Jane L. McCléelan, Comment,
Sopping the Rush to the Death House: Third-Party Sanding in Death-Row Volunteer
Cases, 26 Az.ST. L.J. 201 (Spring 1994).
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I1. Hisory and Present Conditions of Confinement of Mr. Comer

Although the Ninth Circuit expresdy disavowed any intention that this Court assess
whether the conditions of confinement on Arizona s degth row, i.e., in SMU I, violate the
Eighth Amendment, it directed this Court to assess whether Mr. Comer’ s conditions of
confinement have rendered his decison to waive further review involuntary. In addition, the
conditions of his confinement in the Cdlifornia Department of Corrections (“CDC”) figure
in the experts evauations regarding whether Mr. Comer suffers from amental disorder.
Therefore, an overview of those conditionsis included below.

A. Conditionsin Soledad, DV and Folsom Security Housing Units

Between 1979 and 1984, Mr. Comer was incarcerated at the Corrections Training
Fecility at Soledad (“ Soledad”), Deud Vocationd Inditute at Tracy (“DVI”), and Folsom
Prison. Mr. Comer was incarcerated at Soledad between April and October, 1979. On
October 19, 1979, Mr. Comer escaped from Soledad. (See ER 25, Habeas Ex. Val. 1, Dkt.
383.) In May 1980, Mr. Comer was apprehended in Ddlas, Texas, returned to CDC custody,
and assigned to Unit IV a Soledad, a Segregated Housing Unit (“ SHU™), where he remained
for approximately eight months until February 1981, when he was transferred to generd
population at Folsom asalLeve 1V inmate. (Seeid.) Mr. Comer remained in generd
population at Folsom until September 8, 1982, when he was dashed in the neck by another
inmate and serioudy injured. (Seeid.) Following emergency trestment outside the prison,

Mr. Comer was reassigned to a Folsom SHU?* based on the attack and remained there for
goproximatey sx months. (Seeid.) In February 1983, Mr. Comer was transferred from
FolsomtoaDVI SHU. (Seeid.) In August 1984, Mr. Comer was paroled. Intota, Mr.
Comer was confined to Soledad SHUs for approximately eight months from June 1980 until
February 1981, to Folsom SHUs for approximately sx months from September 1982 until

24 It appears Mr. Comer was held in Folsom’s SHU 1, which is described
further below, but it is unclear whether that is the only Folsom SHU in which he was
confined.
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February 1983, and to DVI SHUs for as long as seventeen months.®

Prior to and continuing through the period of Mr. Comer’s confinement in Soledad,
Folsom and DVI SHUS, a class action?® was litigated regarding the conditions of
confinement in those SHUs " See Toussaint v. Rushen, 462 F.2d 1129, 1135 (9th Cir.
1981); Toussaint, 553 F. Supp. a 1368 n.1; see also McCord, Imagining a Retributivist

Alternative, 50 FLA. L. REV. at 99; Romano, If the SHU Fits, 47 EMORY L. J. at 1097-1106;
Miller, International Protection of the Rights of Prisoners, 26 CAL. W. INT'L L.J. a 156-
60. On November 3, 1980, the digtrict court issued a preliminary injunction requiring the

CDC to implement steps to ameliorate the conditions in the SHUs at the four ingtitutions

and to establish procedures with respect to the assgnment of inmates to those units. See

2 It is unclear from the CDC records submitted to the Court the length of Mr.
Comer’s confinement to DVI’s SHU, but both Mr. Comer and Dr. Terry Kupers testified
that Mr. Comer was assigned for some period of timeto DVI SHUS, including K-Wing.
(R.T. 3/26/02 at 35; R.T. 3/27/02 at 344-45.) See Toussaint v. Rushen, 553 F. Supp. 1365,
1368 n.1 (N.D. Cal. 1983), aff’d in part and rev’d in part sub nom., Toussaint v. Y ockey,
722 F.2d 1490, 1491 (9th Cir. 1984).

2 The class, certified February 25, 1976, consisted of three sub-classes: (1) all
prisoners confined and/or subject to being confined in maximum security units at the four
ingtitutions as aresult of disciplinary procedures; (2) al prisoners so confined who
knowingly and voluntarily requested confinement in such units; and (3) dl prisoners
confined in such units or subject to being so confined who were not included in sub-class
(1) or (2), including those confined for “adminidrative’ reasons. See Toussaint v. Rushen,
462 F. Supp. 397, 398 (N.D. Cal. 1976), af'd 434 U.S. 1052 (1978). In alater decision,
the digtrict court noted that class members could be defined “ principdly by reference to
the percentage of each day that they [were] required to spend in their cells” and “ not
permitted to mingle with generd population inmates’ and who were only alowed out of
ther cdls for showers, exercise, vists, medica treatment and classfication hearings. See
Toussaint v. McCarthy, 597 F.Supp. 1388, 1393 (N.D. Cal. 1984), gf'din pat and rev’d in
part, 801 F.2d 1080 (Sth Cir. 1986).

21 Thedass action aso challenged the conditions of confinement in San
Quentin SHUs. In addition to chalenging the conditions in these SHUS, the class action
chalenged the absence of consstently applied procedures with respect to the assgnment
and retention of inmatesin SHUs.
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Appendix to Toussaint v. Rushen, 462 F.2d 1129 (9th Cir. 1981). However, on March 13,
1981, the Ninth Circuit vacated the injunction and remanded for gpplication of the
appropriate standard. See Toussaint, 642 F.2d at 1135.

The class renewed its motion for a preliminary injunction, and, on January 14, 1983, the
digtrict court issued anew preliminary injunction concerning the conditions of confinement
in the SHUs a Soledad, DV and San Quentin.?® See Toussaint v. Rushen, 553 F.Supp. 1365,
1368 n.1, 1385 (N.D. Cd. 1983). Thedidtrict court made detailed findings regarding the
conditions at those ingtitutions.

With respect to SHUs at Soledad and DV 1, in which Mr. Comer was confined between
May 1980 and February 1981 (Soledad) and between February 1983 and August 1984 (DVI),
respectivey, the court found that gpproximately one-fifth of Soledad’ s totd inmate
population was housed in its SHUs and that approximately one-third of DVI’stota inmate
population was housed in DVI's SHUs. The court determined that such placement was
arbitrary, lengthy, indefinite, and without the benefit of procedural protections. Toussant,

553 F. Supp. at 1370. The court aso found that the capriciousness with which inmates were
assigned to the SHUs intensified the “debilitating effects’ on them of the conditionsin
those units. Id.

The physica conditions of the cdllsin the units were described asfollows: The cdlls
measured five or Six feet wide and eight to nine feet long, furnished with abed “of some
sort” and thin mattress, a pillow and blanket, a coverlesstoilet and asink. 1d. at 1371. Many
cdls were windowless and were primarily lighted only by asingle bulb of “inadequate
wattage.” 1d. The court found inmates were, a best, irregularly provided changes of

clothing, bedding and linens, and at worst, weeks or even months could elapse before an

28 The plaintiffs eected not to present evidence concerning Folsom. Seeid. at
1368 n.1. The Soledad units addressed in the order were the Security Housing Unit,
Management Control Unit, Protective Housing Unit No. 1 and Protective Housing Unit No.
2. Seeid.
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inmate was provided with clean dlothing, bedding and linens. Seeid. The court found the
cdlsin the units lacked adequate hegting and ventilation, causing them to be hot and stuffy in
the summer and cold in the winter, and that the antiquated and inadequate plumbing
frequently resulted in leaking toilets, wet floors, water shut-downs and an inability to flush
toilets® Seeid. at 1371, 1372. The court also found rodents, insects, dirt and excrement
present in the cellsin the units, and that inmates were not provided with the meansto clean
their cdls. Seeid.

The court found that inmates spent as many as twenty-three and one-haf hoursaday in
their cdls and, to their detriment, most did not receive daily exercise. Seeid. at 1372-73.
It dso found many inmates were denied contact vigts with family or friends, and that
ddivery and mailing of inmate correspondence was often obstructed by corrections staff.
Seeid. a 1374. The court further found the lack of vocationa, educationa and recregtiona
activities exacerbated boredom, tension and idleness. Seeid. a 1373. It found that SHU
inmates experienced difficulty in obtaining reasonably prompt access to necessary medicdl,
dentd and psychiatric trestment. Seeid. at 1374. In addition to dl of these conditions, the
court found that despite the tiny Size of the cdlls, there was subgtantid involuntary double-
cdlingintheunits 1d. at 1371. It found that double-cdling, in conjunction with the other
conditionsin the units, engendered “violence, tenson, and psychiatric problems” 1d. at
1372. 1t dso found that the arbitrariness with which inmates were consigned to the units,
together with the lengths and conditions of such confinements, and the absence of
procedura safeguards, serioudy dehilitated the physical and psychological well-being of
inmates. Seeid. at 1374-76. The court concluded that double-celling of inmates and the
failure to provide adequate sanitation, lighting, heeting, ventilation, plumbing, exercise,
vidtation, medica care, and procedura safeguards, among other deficiencies, in the units

was incongstent with notions of human decency and posed serious questions regarding the

29 The court noted that defendants admitted there were leaking toilets and that
they considered making the inmates use covered chamber pots. Seeid.
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CDC's compliance with the federal and state condtitutions. Seeid. at 1379-81. It enjoined
the CDC to correct many of the deficiencies®

On October 18, 1984, the court issued findings of fact and conclusions of law regarding
the conditions in the SHUs at Folsom and San Quentin,®! and entered a permanent injunction
with respect to those units=*? See Toussaint v. McCarthy, 597 F. Supp. 1388 (N.D. Cal.
1984), aff'd in part, rev'd in part and vacated and remanded in part, 801 F.2d 1080 (Sth Cir.

1986).%* As noted above, Mr. Comer was confined in Folsom’s SHUs between September

%0 The court noted that substantial evidence had been presented regarding
conditions that might congtitute crud and unusua punishment, including (1) the inadequate
sze and furnishing of cdls; (2) the denid of family vistation; (3) the congtant din of noise;
(4) unpreparednessin case of fire; (5) the leve of guard brutdity againgt inmates; (6) the
absence of educationd and vocationd opportunities, (7) the lack of rdligious services for
al inmates; and (8) excessive security. Seeid. at 1383. However, the court declined to
grant preliminary injunctive relief with respect to those conditions because “inter alia, of
the capita expenditures needed to correct them,” but without prejudice to plaintiffs seeking
relief & trid. Seeid.

3 The court noted that CDC policies called for housing only Leve IV inmates
at Folsom and San Quentin. 1t described those inmates as requiring the highest level of
Security in custody based on precommitment history, commitment offense, term of
imprisonment, and other factors. Seeid. at 1394. Inmates were assigned to those prisons
segregated units as punishment for disciplinary infractions, management control, their own
protection, or pending a determination regarding permanent assignment to segregated
datus. Seeid. at 1393-%4. It described the inmates assgned to Folsom and San Quentin
SHUs, including many of the plaintiffs, as among the “mogt antisocid and violent of the
inmates’ a Folsom, and a San Quentin those who posed “formidable behavior problems for
correctiona staff.” 1d. at 1394.

32 The district court explained that it bifurcated tria with respect to Folsom and
San Quentin from DVI and Soledad based on representations by CDC officids that
administrative segregation would be discontinued at DVI and Soledad. Seeid. at 1391. By
the time the permanent injunction was entered Mr. Comer had already been paroled.

8 The Ninth Circuit found certain provisions of the permanent injunction
overbroad. Inasmuch as Mr. Comer was released from CDC custody in August 1984, this
Court only discusses the digtrict court order and appdllate opinion to the extent that the
conditions of confinement in Folsom SHUs are described.
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1982 and February 1983.

With regpect to conditions in Folsom’s SHUs, the court found that Folsom was one of
the oldest pend indtitutions il in use in the United States and that the maority of inmates
confined to its SHUs were confined inits SHU 11.3* Seeiid. at 1393 n.4. It found little
naturd light present in the units and the artificid lighting so dim as to make reading and
writing difficult, if not impossble Seeid. at 1393, 1394, 1397. It found the noise levels,
particularly in SHU 11, substantially exceeded standards set for prisons, and filled the units
day and night with “unrelenting, nerve-racking din,” including blaring tdevisons, radios,
inmates shouting to one another and clanging cell doors® Seeid. at 1397, n.15. It found
this“unceasing racket exert[ed] a profound impact on lockup inmates, some of whom
congderfed] it the single worst aspect of their confinement” and contributed to difficulty
deeping and adversdly affected their mental hedlth. 1d. at 1398.

The court described the average cell sizein SHU 11 as 49.5 square feet and 45.5 square
feet in SHU |, with each cdll furnished with one or two bunks, a coverlesstoilet, asink, a
shdf and asmadl mirror. Seeid. a 1394. Despite the small sze of the cdlls, inmates were
frequently double-celled and despite the double-celling, SHU inmates were nearly
perpetually confined, except for sporadic exercise, showers, vidtation, and hearings or
medica treatment. Seeid. at 1393, 1401-1402. The court found it not uncommon for an
inmate to remain in his cdl for five or more consecutive days a atime. Seeid. at 1395. It
further found that the prolonged idleness of SHU inmates adversaly affected their mental
hedlth, see id. a 1403, and that the extensve double-cdling “in the midst of the other
abhorrent conditions . . . engender[ed] tension and psychiatric problems’ aswell as

“violence, particularly violence between cdlmates” 1d.

3 Records submitted by habeas counsd reflect that Mr. Comer was held in
Folsom’s SHU 11 for some period of time.

s Cdlsin SHU | a Folsom, which were separated by floors with cdll fronts
facing enclosed corridors, were somewhat less noisy. Seeid.
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Among the “other abhorrent conditions’ found by the court was inadequate heating and
ventilation in SHU 11 and the entry of moisture through leeky roofs and overflowing sinks,
toilets and showers. 1d. a 1396. It found that a“ putrid odor” lingered in the units because
of poor ventilation. Seeid. It found “the plumbing and sewage disposal systems antiquiated,
deteriorated, and in need of replacement” and lesking toilets and sinks prevaent, which
increased the damp and cold of the units. 1d. It found the pipe chases behind the back walls
of the cdls exhibited numerous pipe lesks and sewage mains and steam water lines with
accumulations of rotting garbage and human wadte that fostered infestations of vermin and
posed a*“substantial hazard” to the hedlth of the inmates. |d. at 1396-97. Despite these
conditions, the court found that inmates were not provided with clean dothing and bedding
on aregular basis or suppliesto clean their cdls. Seeid. a 1399. It dso found inmates
were not afforded regular access to showers and that the shower facilities were “revolting”
due to accumulated filth, clogged drains and standing water. |d. It described the sanitation in
the units as generdly deplorable in part because inmates were ingtructed to throw trash onto
walkways, which were infrequently cleaned, and debris clogged the gutters. Seeid. at 1400.

The court aso found SHU 11 infested with cockroaches, miceand rats. Seeid. 1t found
the Folsom kitchen facility exhibited: (1) active infestations of rats, roaches and flies; (2)
pools of standing water; (3) poor ventilation resulting in heavy deposits of grease and grime
on exposed surfaces that could contaminate food; (4) exposed dectrica wires; (5)
unsanitary food preparation surfaces; (6) dried food residue on food preparation equipment;
and (7) greasy, dippery floors. Seeid. at 1401. It noted that “[f]ood [served to SHU
inmates| often arrive[d] contaminated with foreign objects such as roaches, hair, and
incredibly, bits of plastic from shoes” and food preparers were sometimes directed to use
gpoiled cheese or meet in sandwiches which made inmatesill. 1d. Findly, the court
described a smal number of cdllsin Folsom's SHUs that had solid outside doors and no
window or only asmall window, which the guards, who controlled the lighting, could make
completely dark for long periods of time (“quiet cdls’). 1d. at 1395.
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It is undisputed that Mr. Comer endured mogt, if not &l and possibly worse, of these
deplorable conditions while he was confined in SHUs a Soledad, DVI and Folsom.*®
Furthermore, Dr. Terry Kupers, habeas counsd’ s expert, was an expert witness for the
plantiffsin Toussaint and visited Folsom’s and DVI’s SHUs, and in fact, toured Folsom
SHUs while Mr. Comer was confined there. (R.T. 3/27/02 a 342-43.) During his
testimony in this case, Dr. Kupers synopticaly corroborated the findings of the district
court in Toussaint and elaborated on certain features of Folsom’'s SHUs. Dr. Kupers
tetified that Folsom SHUSs contained “Intensive Custody Units’” in which SHU inmates were
confined as additiond punishment and which lacked any facilities or furnishings and which
were usudly filthy with only aholein the floor for atoilet, the flushing of which was
controlled by the guards. (R.T. 3/26/02 at 45-46, 56.) Dr. Kuperstestified that inmates
placed in ICUs were dmost completely isolated from others, including guards. (R.T.
3/26/02 at 46.) Based upon his review of the available CDC records and hisinterviews with
Mr. Comer, Dr. Kupers concluded that Mr. Comer spent four or five monthsin a Folsom
ICU. (R.T. 3/26/02 at 46.)

B. Mr. Comer’s Conditions of Confinement While Incarcerated in Arizona

Following his arrest in February 1987, and while awaiting and during trid, Mr. Comer
was in the custody of the Maricopa County Jail. During that period, Mr. Comer was housed
inasingle cdl twenty-four hoursaday. (R.T. 3/26/02 at 50-51.) Mr. Comer reported one
incident in which he asked ajail officer to loosen handcuffs thet were tight, but the officer
further tightened the handcuffs and raised Mr. Comer’s arms behind his back. (R.T. 3/26/02

% Dedarationsof plaintiffs expertsin Toussaint have been submitted as
exhibits by habeas counsd to substantiate the conditions of confinement Mr. Comer
experienced in Folsom and Soledad SHUs. (See Dkt. 383, ER 24, Declarations of Arnold
Pontesso in Support of Plaintiffs Motion for Prdiminary Injunction Following Remand
dated 5/81 and to Modify Preliminary Injunction signed 4/18/83; Declaration of Craig
Haney in Support of Motion for Preliminary Injunction Following Remand signed 5/1/81;
Declaration of Terry A. Kupers, M.D., in Response to Defendants Opposition to Maotion
for Preliminary Injunction signed July 23, 1980.)
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a 51.) Mr. Comer barricaded himsdlf in his cdll, armed with a shank, when officers
attempted to take him to court for sentencing. (R.T. 3/26/02 at 51-52.) He wasforcibly
removed and transported to court where he appeared in awheelchair, naked except for a
towd over hismidriff. (Id.) A doctor for the County examined Mr. Comer and found him
competent to be sentenced.

Following his sentencing in April 1988, Mr. Comer was transported to Arizond s death
row then located in Cell Block 6 (*CB6"), of the Arizona State Prison in Florence, Arizona
(See R.T. 3/26/02 a 53-54.) It wasthere that Mr. Comer met and became friends with
another death row inmate, Robert (“Bonsa” or “Banzal”) Wayne Vickers®” (R.T. 3/27/02 at
352.) A few monthslater, Mr. Comer and Mr. Vickers were placed in SMU |, because of
ther disciplinary infractionsin CB6, including making wegpons and assaulting other inmates
and staff. (R.T. 3/26/02 at 54; R.T. 3/27/02 at 353, 679-80.) Mr. Comer has reported that
on one occasion while housed in SMU |, he was subjected to inverted four-point restraints,
i.e., he was placed in four-point restraints (shackled hands and feet) to a stiff board and then
inverted with his feet above his head at about a 45° angle facing downward for severd hours.
(R.T. 3/26/02 at 55-56; R.T. 3/28/02 at 771, 838, 843-44.)

In 1996, Mr. Comer and Mr. Vickers were moved to SMU 1. (Id.) In 1997, most of
Arizona s other death row inmates were moved from CB6 to SMU I1. (R.T. 3/26/02 at 54.)
Mr. Comer remains confined to SMU 1I. Heremained close friends with Mr. Vickers until

Mr. Vickers s execution on May 5, 1999.

37 Robert Vickers was first sentenced to death for the murder of aformer
celmate, who failed to wake Vickers for amed and drank Vickers s Kool-Aid, on whose
back Vickers spdled “Bonsa” in puncture wounds. Then in 1982, Vickers threw aburning
container of flammable hair tonic into the cdll of, and on, another degth row inmate in
retdiation for a crude remark made by that inmate about Vickers sniece. Theinmate died
and Vickers was convicted and sentenced to a second desth sentence for the latter murder.
During his tenure on death row, Vickers was notorious for his ability to manufacture
wegpons, particularly shanks and darts, out of anything available to him, and for his use of
such wegpons againg inmates and staff. Although Mr. Comer and Vickers were friends, the
record does not reflect that Mr. Comer’s loyalty to Vickers was consistently reciprocated.
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For purposes of this action, the physical layout of SMU | and SMU 1l do not materialy
differ. (See R.T. 3/26/02 a 58.) SMU | isafew yearsolder than SMU Il. (1d.) Both units
cons s of two levels of cells which extend like spokes from an elevated central control
booth. (1d.) At the end of each spoke, or pod, is an outdoor recreation area measuring
twelve feet by twenty feet with high concrete wals and floors and cyclone fencing over the
top. (Id. a59.) Attimesrdevant to this matter, Mr. Comer has been held in asingle cell
measuring saven feet by deven feat. (Id. & 59.) Hiscell door is covered with atranducent
materid caled Lexan, which prevents materias from being thrown out of, or into, his cell.*®
Hiscdlsin SMU | and | have been equipped with a bunk, toilet, sink, desk and stool
congtructed of meta secured to the concrete walls and floors of the cell. (Id.) Asnoted
above, Mr. Comer’ s cdll was modified during the summer of 2001 to remove the desk and
stool and to reinforce the bunk to make it more difficult for Mr. Comer to fashion weapons.
(Id.) Mr. Comer receives between an hour and an hour and a haf of individua recrestion
threetimesaweek. (R.T. 3/27/02 a 516, 540.) He aso has the opportunity to shower three
timesaweek. (R.T. 3/26/02 a 64; R.T. 3/27/02 at 455, 516.) In addition, Mr. Comer has
access to cleaning materids. Pursuant to ADOC palicy, he and other death row inmates are
not permitted “contact” visits absent court order, but he is permitted non-contact visits.

1. Competency

In remanding this case, the Ninth Circuit found the circumstances warranting remand
for an evidentiary hearing “virtudly indisiinguishable’ from thosein Rees v. Peyton, 384
U.S. 312 (1966)(per curiam). See Comer v. Stewart, 215 F.3d 910, 915-16 (2000). In

Rees, a condemned Virginiainmate filed, through counsd, a certiorari petition after his
federa habeas corpus petition was denied by the digtrict court and the denid affirmed by the
Fourth Circuit. See Rees, 384 U.S. at 313. Shortly thereafter, the inmate directed counsd

to withdraw the certiorari petition and forego further legd proceedings. 1d. Counsd

8 Other inmates in his pod aso have Lexan on their doors for the same reason.
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advised the Supreme Court that he could not accede to his client’ s ingtructions without a
psychiatric evauation of his client because evidence cast doubt on his client’s menta
competency. 1d. Theinmate was evauated by a psychiatrist retained by his counsd, who
found Rees mentaly incompetent. |d. Reeswas then evauated by psychiatrists retained by
the State of Virginiawho expressed doubts that he wasinsane. Id. The Supreme Court
remanded to the digtrict court to determine, “in aid of the proper exercise of [the Supreme
Court' g certiorari jurisdiction,” and “upon due notice to the State and al other interested
parties,” Rees menta competence and report back to the Court. |d. at 313-14.
Specifically, the district court was directed to:
determine Rees menta competence in the present posture of things, thet is,
whether he has the capacity to appreciate his position and make arationd choice
with respect to continuing or abandoning further litigation or on the other hand
whether he is suffering from a menta disease, disorder, or defect which may
subgtantidly affect his cgpacity in the premises.
Id. at 314.%
In Godinez v. Moran, 509 U.S. 389, 396 (1993), the Supreme Court observed that

though it had used the phrase “rationa choice” in Rees to describe the competence
necessary to withdraw a certiorari petition, it had not indicated that phrase meant “ something
different from ‘rational undergtanding’” as used in Dusky v. Missouri, 362 U.S. 402 (1960).
Godinez, 509 U.S. at 398 n.9.

Since Rees was decided, courts have repeatedly applied its direction to evaluate a
capitd inmate' s competency to waive review, but found that condemned inmates who are

mentally competent may nevertheless rationaly decide to waive legd review of their

39 The Supreme Court carried the case on its docket following remand to the
district court, see Reesv. Peyton, 386 U.S. 989 (1967), and only denied the certiorari
petition following Rees s deeth by naturd causesin 1995. See Reesv. Superintendent of
Virginia State Penitentiary, 516 U.S. 802 (1995); see also Smith v. Armontrout, 812 F.2d
1050, 1056 n. 7 (1987); Rumbaugh v. Procunier, 753 F.2d 395, 398 n.1 (5th Cir. 1985).
Rees was held at the Federd Medica Center in Springfield, Missouri, following remand,
until his deeth. See Stuart Minor Benjamin, Siepping into the Same River Twice: Rapidly
Changing Facts and the Appellate Process, 78 TEX. L.R. 269, 330 n. 217 (1999).
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sentences. See Gilmorev. Utah, 429 U.S. 1012 (1976); Whitmore v. Arkansas, 495 U.S.

149, 165 (1990)(“ next friend” standing is not available if “an evidentiary hearing shows that
the defendant has given aknowing, intelligent and voluntary waiver of his right to proceed,

and his accessto court is otherwise unimpeded”); see dso Brewer v. Lewis, 989 F.2d 1021,

1027 (Sth Cir. 1993); Lenhard v. Wolff, 603 F.2d 91, 93 (9th Cir. 1979). In Smithv.

Armontrout, 812 F.2d 1050, 1056 (8th Cir. 1987), the Eighth Circuit rejected the
contention that Rees barred waiver of post-conviction review in capital cases based on the
mere possbility that the inmate' s decision was the product of a menta disease, disorder or
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defect, citing Rumbaugh v. Procunier, 753 F.2d 395, 398-99 (5th Cir. 1985), and Hays v.

Murphy, 663 F.2d 1004 (10th Cir. 1981). The court determined that aliterd interpretation
of the portion of the Rees standard asking whether an inmate suffered from “*amentd
disease, disorder, or defect which may subgtantialy affect his capacity,” would conflict with
asmilarly literd interpretation of the other haf of the test, which asks whether the prisoner
has, rather than absolutely, certainly, or undoubtedly has, the capacity to appreciate his
position and make arationa choice” Smith, 812 F.2d at 1057. The court noted that:

Though Rees recites these two portions of the standard as digunctive dternatives,
there is necessarily an area of overlap between the category of casesin which at the
threshold we see a possibility that adecison is substantidly affected by amentd
disorder, disease, or defect, and that of casesin which, after proceeding further, we
conclude that the decison isin fact the product of arationa thought process.
Furthermore, we think it very probable, given the circumstances that perforce
accompany a sentence of death, that in every case where a death-row inmate eects
to abandon further lega proceedings, there will be a possibility that the decision is
the product of amental disease, disorder, or defect. Y et, Rees dearly
contemplates that competent waivers are possible, see aso Gilmorev. Utah, 429
U.S. 1012, 97 S.Ct. 436, 50 L.Ed.2d 632 (1976), and there islittle point in
conducting a competency inquiry if afinding of incompetency isvirtudly a
foregone conclusion.

812 F.2d at 1057.

The Smith court also regjected the petitioners contention that “the [d]istrict [c]ourt

erred by construing Rees's requirement that Smith have the capacity to gppreciate his
position and to make arationa choice to require only that he be cognizant of his factua
circumstances, and that his choice be logica, the product of reason” without determining
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whether Smith was reasoning from premises or values that were “within the pale of those
which our society accepts as rationa ‘because’ [I]ogic employed in the service of irrationd
premises does not produce arationd decison.” 1d. The Eighth Circuit noted thet the
didrict court “examined the retiondity of the values and bdiefs underlying Smith's
decison, including his averson [to] confinement, and his concluson that . . . he [would] be
unable to avoid alife sentence’ and affirmed the digtrict court’s conclusion that Smith's
decison to forego further legal review was competent. 1d. at 1058, 1059.

Smilaly, in Franklin v. Frandis, the court rejected a construction of the Rees standard

that firgt required an inquiry into the capacity of the inmate to make the waiver decison, and
then, if the inmate was found to have the capacity, to require an inquiry whether the inmate
was “ suffering from a mental disease, disorder, or defect which may substantidly affect that
capacity.” 144 F.3d 429, 433 (6th Cir. 1998)(quoting Rees, 384 U.S. at 313). The Sixth
Circuit concluded that Rees was stated in the dternative rather than the conjunctive: “[€ither
the condemned has the ability to make arationa choice with respect to proceeding or he
does not have the capacity to waive his rights as aresult of his mentd disorder.” Id. (citing
Demothenesv. Bad, 495 U.S. 731, 734 (1990); Whitmore, 495 U.S. at 165). The Sixth

Circuit found the “best explanation of the Reestest” in Smith v. Armontrout, 812 F.2d 1050

(8th Cir. 1987), and held that because competency hearings are contemplated
“incompetency is[not] aforegone concluson.” 144 F.3d at 433 (quoting Smith, 812 F.2d at
1057); see dso Lonchar v. Zant, 978 F.2d 637 (11th Cir. 1992); Rumbaugh v. Procunier,

753 F.2d 395 (5th Cir. 1985).
Further, with respect to gpplication of the Rees standard, many courts have amplified

the inquiry by requiring athree-part andyss.

(2) Isthe person suffering from amenta disease or defect?

(2) If the person is suffering from amental disease or defect, does that
disease or defect prevent him from understanding his lega position and the
options available to him?

(3) If the person is suffering from amenta disease or defect which does
not prevent him from understanding his legd postion and the options available
to him, does that disease or defect, nevertheless, prevent him from making a
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rationa choice among his options?

If the answer to the first question is no, the court need go no further,
the person is competent. If both the first and second questions are answered
in the affirmative, the person isincompetent and the third question need not
be addressed. If thefirst question is answered yes and the second is answered
no, the third question is determinative; if yes, the person isincompetent, if no,
the person is competent.

Rumbaugh v. Procunier, 753 F.2d 395, 398-99 (5th Cir. 1985)(footnote omitted); accord

Lonchar, 978 F.2d at 641-42; Ford v. Haley, 195 F.3d 603, 615 (11th Cir. 1999).
Likewise, in Mason v. Vasquez, 1993 WL 204625, *3 (N.D. Cal. 1993), the district

court utilized Rumbaugh' s three part inquiry in determining whether a condemned inmate

was competent to waive further legd review. Although not specifically addressing the

digtrict court’s application of Rumbaugh' s three-part inquiry, the Ninth Circuit affirmed the
digtrict court’sanayss, finding the inmate competent and concluding that the third-party
petitioner lacked next friend standing.*® See Mason v. Vasquez, 5 F.3d 1220, 1224 (9th Cir.

1993), aff’d vacatur of stay, 1 F.3d 964 (9th Cir. 1993)(en banc), recdling en banc mandate

and remanding, 5 F.3d 1226 (Sth Cir. 1993)(en banc). Sgnificantly, the Ninth Circuit aso
established that the district court’ s findings of fact are governed by the clearly erroneous
standard, and decisons regarding credibility are entitled to great deference. See Mason, 5
F.3d at 1224.

This Court concludes that the three-part inquiry set forth in Rumbaugh as applied in

M ason provides an appropriate framework for assessng Mr. Comer’s competency to waive

40 The mgjority of the Ninth Circuit endorsed the district court’ s application of
the following standard to determine competency:

[W]hether [the petitioner] has the capacity to gppreciate his position and
make arationa choice with respect to continuing or abandoning further
litigation or on the other hand whether he is suffering from a mental disease,
disorder, or defect which may subgtantidly affect his cgpacity in the
premises.

Mason v. Vasquez, 5 F.3d at 1224 (citing Rees, 384 U.S. at 314).
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further legdl review of his conviction and sentence.
With respect to the alocation of the burden of proof, the Ninth Circuit has held that:
Initidly sufficient evidence must be presented to cause the court to conduct
aninquiry. After that point, it is no one's burden to sustain, rather it isfor the
court to determine by a preponderance of the evidence whether the petitioner
is mentaly competent to withdraw his petition.
Mason, 5 F.3d at 1225.4
Findly, the Ninth Circuit in this case determined before remanding it to this Court,
that a presumption of competency does not apply to Mr. Comer. In accordance with Mason,
this Court concludes that no party bears the burden of proof.*? Instead, the question is

whether, giving full and fair consderation to al of the evidence, doesit establish by a

4l Although the district court expresdy determined that the third-party
petitioner bore the burden of proving incompetence and implicitly found that the petitioner
had failed to meet his burden, the three-judge pand affirmed the didtrict court’ s finding that
the petitioner was competent, seeid., 5 F.3d 1220 (1993), and amagjority of the Ninth
Circuit specid death pendty en banc court affirmed. Seeid., 1 F.3d 964 (9th Cir. 1993)
(enbanc). The petitioner was executed shortly thereefter. Approximately amonth later,
the en banc court recalled its mandate and remanded the cause to the pandl. Seeid. at 1226.
Judges Pregerson and Noonan dissented contending that the case should have been
remanded to the digtrict court to properly alocate the burden of proof enunciated by the
pand. The two dissenting judges maintained that, “[b]y concluding that no one had the
burden of proving David Mason’s competency, the three-judge pand necessarily
determined that the digtrict court erred in stating that the burden of proof was on Attorney
Marson . . . . This being the case, the three-judge pand should have remanded this matter to
the digtrict court to determine David Mason’s competency by applying the burden of proof
enunciated by the three-judge pand--viz. whether Mason, by a preponderance of the
evidence, was mentdly competent to withdraw his petition and to waive his gppeds” 1d. at
1228. Judge Pregerson argued that by improperly alocating the burden of proof to
determine Mason’ s competency, the district court had placed more weight on the
deficienciesin Marson’s proof establishing incompetency than on the government’ s proof
establishing competency which required aremand to the digtrict court. Seeid.

42 The issue regarding who had the burden of proof and of going forward was not
definitively determined prior to the hearing. (R.T. 3/28/02 at 928-30.) The Court gave
equa and fair consideration to all the evidence presented by al the parties, who appeared
throughout the proceedings to assume the burden and aggressively acquire and present the
evidence in support of their respective positions.
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preponderance that Mr. Comer is competent to dismiss his habeas counsel and waive further
legd review of his convictions and sentences. Adhering to this sandard, the Court finds
after athorough review of al the evidence presented that Mr. Comer is competent to
dismiss his habeas counsdl and waive further review of his convictions and sentences.

A. Mental Disease or Defect

Pursuant to Rumbaugh, 753 F.3d at 398-99, the first inquiry is whether Mr. Comer is
suffering from amental disease or defect. Habeas counsd maintains that Mr. Comer
suffers from depression, PTSD, and SHU syndrome. Mr. Comer, specid counsd and
Respondents disagree. The Court finds that Mr. Comer is not suffering from any mental
disease or defect, or SHU syndrome. This determination is based primarily on the
evauations, reports, and testimony of the psychiatrists, Dr. Johnson and Dr. Kupers, the
report of the psychologist Dr. Landis, and the testimony, writings, and background of Mr.
Comer, but is dso based on other witness testimony and al the exhibits admitted.

Rule 702 of the Federal Rules of Evidence, which codified the principles of Daubert

v. Merrdl Dow Pharm., Inc., 509 U.S. 579 (1993), sets forth the requirements for the

admisshility of expert testimony. No party specificdly objected to the admisshility of the
testimony of ether psychiatrist based upon Rule 702. Thus, the Court admitted and
consdered dl of the psychiatric testimony, but the Court finds the gpplication of the
principles of Rule 702 helpful in evaluating the religbility of the opinions of the two
psychiatric experts, and their credibility.
Rule 702 provides.
If scientific, technicd, or other specidized knowledge will assist the trier of
fact to understand the evidence or to determine afact in issue, awitness
qudified as a expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise, if (1) the
testimony is based upon sufficient facts or deta, (2) the tesimony isthe
product of reliable principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

In Kuhmo Tire Co., Ltd v. Carmichadl, 526 U.S. 137 (1999), the Supreme Court clarified

that these principles dso gpply to technica and other specidized knowledge, including
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psychidric tetimony. See S.M. v. JK., 262 F.3d. 914, 921 (9th Cir. 2001). The Supreme
Court in Daubert provided trid courts guidance relevant to determining religbility which the

Court finds useful in this case:

[T]heword “knowledge’ connotes more than subjective belief or unsupported
Speculation. . . [I]n order to qudify as “scientific knowledge,” an inference or
assartion must be derived by the scientific method. Proposed testimony must
be supported by appropriate vaidation i.e., “good grounds,” based on what is
known. In short, the requirement that an expert’ s testimony pertain to
“soientific knowledge’ establishes a sandard of evidentiary reliability.

Daubert, 509 U.S. at 590. In Kuhmo, the Supreme Court went further in defining the
sandard of reigbility holding that the standard:

requiresavalid . . . connection to the pertinent inquiry as a precondition to
admissibility. And where such testimony’ s factua bass, data, principles,
methods, or their gpplication are caled sufficiently into question . . . the trid
judge must determine whether the testimony has ardliable basisin the
knowledge and experience of the [rdevant] discipline.

526 U.S. at 149; Generd Elec. Co. v. Joiner, 522 U.S. 136, 144 (1997)(the evidence must

be excluded if the court finds “that there is Smply too great an analytical gap between the
data and the proffered opinion”) (emphasis added); see Joy v. Bell Helicopter Textron, 999

F.2d 549 (D.C. Cir. 1993)(expert testimony based upon specul ative assumptionsis
inadmissble); Jnro Americalnc. v. Secure Inv., Inc., 266 F.3d 993 (Sth Cir. 2001)

(“impressionistic generalizations” were held inadmissble)(emphasis added).

Dr. Kupersis qudified to render opinions on the issues before this Court, but Dr.
Johnson for a number of reasonsis significantly more qudified to render the competency
opinion, with due respect accorded to Dr. Kupers s specid expertise regarding the SHU
syndrome. Firgt, Dr. Kupers has never worked inside a correctional setting, is not primarily
aforendc psychiatrist, and has no incarcerated patients. (R.T. 3/26/02 at 132-33.) In
quantifying his practice, he said “number one is private practice; number two is teaching; and
number three is consulting in public mental hedlth and correctiond settings asatrainer and a
seminar conductor or giving lectures. And then asmdl part of my work isforensc work

within the jail and prison setting.” (R.T. 3/26/02 at 197.) Also, Dr. Kupers has never
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engaged in “aforensc evauation to determine the competency of an inmate to be executed,”
nor has he “ever [previoudy] had an occasion to do aforensc evauation of an inmate
sentenced to desth who wants to dismisshisapped.” (1d. at 133.) In contrast, all of Dr.
Johnson's patient evauations are of persons who are incarcerated, and several of them
currently face capital sentences. (R.T. 3/28/02 at 735-38.) Sheisaso aboard certified
forensic psychiarist, and her work is focused on competency evauaions® (1d. at 733-34,
735.) Second, Dr. Johnson’ s investigation and preparation for her opinion and report were
more thorough than that of Dr. Kupers and the methods she employed to reach her decision
were more reliable than Dr. Kupers's. She spent at least fifty hours,* by her count fifty-two
and one-haf hours, beginning in April 2001 and ending on March 25, 2002, persondly
interviewing and evauating Mr. Comer, including eight hours the day before Mr. Comer
testified; and before she testified and rendered her final opinion at the hearing on March 28,
2002, she was present and observed Mr. Comer testify on March 27 and 28, 2002. (R.T.
3/28/02 at 745-48, 915.) In contrast, Dr. Kupers spent perhaps twenty hours with Mr.
Comer, which included some phone conversations rather than in-person interviews, al of
which occurred during portions of two days in November 2001 and two days in January
2002. (R.T. 3/26/02 at 19, 165.) According to Mr. Comer, Dr. Kupers |eft early during two
of the four interviews. Mr. Comer testified that at “the last one he kept looking at his watch,

50 | told him, why don't you just go? And he left. He was worried about whether he was

43 See Curriculum vitae of Dr. Johnson attached to Dkt. 162.

4 At one point, habeas counsd asked the ADOC vistation officer, Sergeant
Hackney, whether she knew of any limitations imposed on Dr. Kupersin evauating Mr.
Comer (shedid not). (R.T. 3/27/02 at 559, 595.) In response to a subsequent Court
inquiry, habeas counsel acknowledged that Dr. Kupers fdt that “his evauation was very
complete and thorough ” and that he had not required more time than authorized to evauate
Mr. Comer. (ld. at 626.)
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gonnamake his next flight.”* (R. T. 3/27/02 at 662-63.) Further, Dr. Johnson told the
Court that the “crux” of her “diagnostic opinion” was based upon the

series of in depth, broad range, and comprehensive sessions with Mr. Comer

reveding hislife, hismental Satus, observing and assessing his ability to

process information, looking at his mood and his -- the modulation of his

mood in response to various Stuations that arose, looking for consstency and

symptoms or behaviors over time.
(Id. at 741.)

Additionaly, the breadth of Dr. Johnson's investigation is demonstrated by her
persond interviews of “anumber of people directly who would have had the short and long-
term opportunity to review Mr. Comer’s menta status’ to learn of their independent
“behaviora observations’ of him, and “conversations and interactions’ with him, and she
interviewed Amy Y oung, the woman with whom Mr. Comer developed and maintained a very
closerelationship for nineyears. (R.T. 3/28/02 at 741-42, 743.) Dr. Kupers merdly “talked
with staff as [he] conducted [hig] tours and interviews,” and though he attempted to do so, he
did not interview Ms. Young. (R.T. 3/26/02 at 17.) Also, Mr. Comer carefully reviewed Dr.
Kupers s report and made thirty-three pages of comments including noting a number of
factua errors and improper inferences made by Dr. Kupers*® (R.T. 3/27/02 at 381-90.) In
contrast, Mr. Comer made very few corrections of Dr. Johnson'sreport. (Id.) Fndly and

ggnificantly, Dr. Kupersfailed to ask Mr. Comer questions critica to a determination of

® Sergeant Hackney, the visitation officer for SMU 11 at rdlevant times,
tetified that Dr. Kupers spent 14.25 hoursin SMU 11, a portion of which was spent touring
the facility rather than face-to-face interviews of Mr. Comer. (R.T. 3/27/02 at 556, 559-
60.)

4 At some point, Mr. Comer stopped correcting the errors because it was so
time consuming. With respect to one of the errors, he tedtified, “I just was helping him out
because, like, the sentencing to death row wasin April. | didn’'t know if | was supposed to
be that thorough with it or not.” (R.T. 3/27/02 at 382.) Concerning the improper inferences
drawn by Dr. Kupers, Mr. Comer testified “[T]hat’s what he’ s got to say about it. That's not
-- that’ s not the way I’ m talking about anything. That’s dl--that’ s something from his mind .
.. hispersona” (1d. at 385-86.)
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whether his decision was voluntary and competent such as “why [Mr. Comer] was
withdrawing his gppedls’ and whether Mr. Comer had *thought about changing [his] mind
gnce [he] fird filed [his] motion to withdraw the appedls” On rebutta Dr. Kupers clamed
for avariety of unpersuasive reasons that it was not necessary to ask him these direct
questions. (ld. at 388; Dep. R.T. at 20-21.) By comparison, Dr. Johnson asked all these
questions of Mr. Comer “awholelot.” (1d.)

The Court finds that Dr. Johnson’ s opinions were “ supported by appropriate
vaidation-- i.e., ‘good grounds based on what is known.” Daubert, 509 U.S. at 590.

1 Depression

Dr. Kupersfound Mr. Comer suffersfrom a“Magor Depressive Disorder, severe and
recurrent with dternating periods of psychomotor agitation and psychomotor retardation.”
(R.T. 3/26/02 & 20.) Dr. Johnson disagreed, and the Court finds the credible and reliable
facts support, and are consstent with, Dr. Johnson's judgment.

Dr. Kupers began his testimony on depression by explaining that his opinion and his
current diagnosisisthat Mr. Comer suffers“Mgor Depressive Disorder” which Dr. Kupers
based upon the diagnostic criteriafor this disorder identified in the Diagnostic and
Statistical Manua of Mental Disorders (DSM-1V) (“DSM-IV™) which *has aformat for
diagnosing depresson.” (ld. at 20- 21.) Hethen driftsinto adiscussion of a“depressve
episode’ explaining that the DSM-1V defines a“ depressive disorder” as* someone who has
two or more depressive episodes’ and he then offers the undifferentiated opinion that “Mr.
Comer indeed had two very serious depressive episodes, probably more, and probably is
very depressed in between episodes,” and that he “fit all of [the] characterigtics’ for this
disorder. (R.T. 3/26/02 at 21.)(Emphasis added.)

The DSM-1V identifiesa“Mgor Depressive Episode’ as within the category of
“Mood Episodes,” but characterizes a“Mgor Depressive Disorder” as within a separate
group of the DSM-1V titled “Depressive Disorders.” DSM-1V at 318, 320, 339. Dr. Kupers

Is correct that the two disorders clearly overlap in that a“Mgor Depressive Disorder” does
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include the condition of a* depressive episode,” and the integra definition of a“Mgor
Depressve Disorder,” is as follows: the “essential feature of aMagor Depressive Disorder
isaclinical coursetha is characterized by one or more Mgor Depressive Episodes.”’
DSM-1V at 339 (emphasis added). The DSM-IV aso expresdy provides, however, that a
reliable diagnoss of Mgor Depressive Disorder requires deductively excluding dternative
explanations for the symptoms and that: “ Genera Medica Condition [does] not count
toward a diagnosis of Mgjor Depressive Disorder.”® DSM-1V at 339. (emphasis added.)
Concomitantly, in a comparable section under the heading “Differentid Diagnoss” the
DSM-IV datesthat “Magjor Depressive Episodesin Mgor Depressive Disorder must be
disinguished from M ood Disorder Dueto a General Medical Condition.” 1d. at 343.
During his direct testimony, Dr. Kupers rendered his opinion without distinguishing,
excluding or dismissng any possible dternative diagnoses, including amedica condition,
before firmly concluding that Mr. Comer was afflicted with amgor depressive disorder.

Dr. Kupers identified what he clamed was the first of two depressive episodes
experienced by Mr. Comer as occurring in May 1999 when Robert Vickersdied. (R.T.
3/26/02 at 22.) The DSM-IV, which Dr. Kupersrelied on, setsforth the criteriafor a
“Maor Depressive Episode’ as requiring the presence of “[f]ive (or more) of [identified
symptoms] during the same 2-week period and represent a change from previous functioning

...." DSM-IV a 327. Sgnificantly, neither in histestimony nor in his report did Dr.

a7 The essential feature of the Mgjor Depressive Episode is described as“a
period of at least 2 weeks during which thereis either depressed mood or the loss of
interest or pleasurein nearly dl activities” 1d. at 320.

8 The term general medica condition refers to “conditions and disorders that
are listed outside the *Menta and Behaviord Disorders chapter of [the International
Classfication of Diseases].” DSM-IV a XXV. The criteriafor amentd disorder dueto a
generd medicd condition isthat “[t]here is evidence from the history, physica
examination, or laboratory findings that the disturbance is the direct physiologica
consequence of agenera medical condition.” 1d. at 7.
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Kupersfind at least five of the identified symptoms as being experienced by Mr. Comer
over the two-week period following Mr. Vickers s degth. Instead, Dr. Kupers s report cited
Mr. Comer's comments that after the desth of his friend:

[h]e had no interest in anything. He had no pleasure in anything. He spent

mogt of thetimein hisbunk. Contrary to hisusud pattern of waking 14 to 20

hoursaday in hiscdl in any recreation area, hedidn’'t wak much a dl. He

expressed great sadness and he was in deep depression.
(R.T. 3/26/02 @ 22.) Thisdescription of Mr. Comer’s emotiona condition after his
friend’ s death does fit two of the criteriain the DSM-IV, that is, he had a (1) “depressed
mood most of theday . . .” and a(2) “markedly diminished interest or pleasurein dl, or
amogt dl, activitiesmost of theday . . .” DSM-IV at 327. However, Dr. Kupersdid not
testify that Mr. Comer complained that he aso experienced any of the remaining symptoms
identified in the DSM-IV for amgor depressve episode which are, (3) sgnificant weight
loss, (4) insomniaor hypersomnia,* (5) psychomotor agitation or retardation, (6) fatigue or
loss of energy nearly every day, (7) fedings of worthlessness or excessve ingppropriate
guilt, (8) diminished ability to think or concentrate, or indecisiveness, or (9) recurrent
thoughts of deeth. 1d. Hence, Dr. Kupers s testimony describing Mr. Comer’ s symptoms
following Mr. Vickerss desath do not establish amgjor depressive episode pursuant to the
DSM-IV.

Dr. Johnson’s perception of this period of time in Mr. Comer’ s life as bereavement
or grieving rather than a“depressve episode’ ismore reliable than Dr. Kupers's. She
concluded that Mr. Comer,

clearly experienced the sgnificant effects of the bereavement or grieving.

There were no pathologica effectsthat | was able to identify in going through
that period quite congstently with him. The period of time did lag, in his

49 Dr. Kupers stated during cross-examination that although he never mentioned
itin hisreport or prior testimony, Mr. Comer had “ problems degping” because “ most
prisonersin that Stuation” have deeping problems. (R.T. 3/26/02 a 217.) Thisconcluson
is nothing more than a generdization without a known source, reason or andysisfor
extending it to Mr. Comer in particular.
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account, for a couple of months, he was able to come out of it, and he ill has

good memories of that relationship and sadness about hisfriend’ sdesth . . .

When you look at a grieving process, you have to look at it with the individua

and in their culture and what is normd for them in that Stuation, and to look as

to whether there' s anything abnormal about what happens to them during that

period of time, and there wasn't. He was sad, had some crying and |oss of

energy in things that you would expect during thet, thinking about it, and

wondering if he could have done more or what he could do about the Situation,

looking at the impact it had on him. But dl of those are dtill within the

parameter of anormd grief reaction or normal period of bereavement, so

that’s how | would cal that period of time, not depression.

(R.T. 3/28/02 at 788.)

Moreover, bereavement is mentioned in the DSM-1V as apossble differentia
diagnosisfor a“Magjor Depressive Episode.”

Even if depressive symptoms are of sufficient duration and number in the

criteriafor aMgor Depressive Episode, they should be attributed to

Bereavement rather than to aMgor Depressive Episode, unless they persist

for more than 2 months or include marked functiona impairment, morbid

preoccupation with worthlessness, suicidal idestion, psychotic symptoms, or

psychomotor retardation.
DSM-IV at 326. Neither in hisreport nor histestimony did Dr. Kupers attempt to
distinguish the differentiad diagnos's of bereavement from the symptoms he aitributed to a
major depressive episode until questioned on cross-examination and during his rebuttal
testimony. (R.T. 3/26/02 at 22; Dep. R.T. at 50-52.) On cross-examination Dr. Kupers
attempted to bolster his opinion by emphasizing that Mr. Comer’ s symptoms seemed to have
occurred for more than two months after the death, but he agreed with Dr. Johnson that the
length of timeis not “absolute” and that the circumstances that warrant adiagnosis of a
depressive episode is amatter of “clinica judgment involved on a case-by-case bass” (R.T.
3/26/02 at 216; Dep. R.T. at 91.)

Finaly and crucid to this Court’s determination of whether Mr. Comer has a
psychiatric illness, including mgor depressive disorder, is that when he testified no
characteristics surfaced that might suggest that he had not recovered from the loss of his
friend. Instead, his testimony was credibly congstent with Dr. Johnson' s judgment that he

felt grief following Mr. Vickers sdegth. (R.T. 3/27/02 at 435.)
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Dr. Kupers sidentification of Mr. Comer’s purported second mgor depressive
episode fares no better than thefirst. Dr. Kupers clams this episode began in the spring of
2001 and lasted until November of 2001, when Mr. Comer lost 30 to 40 pounds. (R.T.
3/26/02 at 22.) Dr. Kuperstestified that during this time Mr. Comer “spent most of this
timein bed. He was unable to get out of bed for most of the time. He was not interested in
anything. He cutoff contact with the outsde world. He stopped reading the newspaper. He
became uninterested in living.” 1d. Although Dr. Kupers cited the existence of five of the
DSM-IV’ s criteriafor the diagnosis of mgjor depressive episode, DSM-1V at 327, he did not
consder or reconcile his diagnoss of depresson with the materia facts that could
otherwise explain Mr. Comer’ sweight loss a that particular time.

The evidence established that Mr. Comer voluntarily decided not to eat the medls
provided him by the prison during that period for a combination of reasons. He was not
pleased with the discipline imposed upon him for mgor infractions of prison rules, and heis
avegetarian. (R.T. 3/27/02 at 402-405.) Hisloss of commissary privileges as a sanction
aggravated Mr. Comer because as a vegetarian he supplemented his diet with commissary
items. As a consequence, Mr. Comer chose not to egt any portion of the med trays provided
by the prison, including the non-mest items. Further, this Court did not yield to Mr.

Comer’ sthreet that he would starve himsdlf if the prison did not make an exception to its
vegetarian med policy (or rescind its sanction.) Eventually after the sanction expired, Mr.
Comer began eeting again and devouring his favorite commissary items. Hisweight was
completely regained. (R.T. 3/27/02 at 405-406.) See discussonsupraat 88 B pp. 11-14 in
this Order.

In thisingtance the differential diagnoss of a generd medical condition gpplies. For
example, the disorder of anorexia nervosa, defined as the refusal to eat because of afear of
ganing weight, isadifferentia diagnosisto amgor depressive disorder. DSM-IV at 539.
Individuas with anorexia nervosa manifest depressive symptoms such as depressed mood,

socid withdrawd, irritability, insomnia, and diminished interest in sex. Such individuds may
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have symptomatic presentations that meet criteriafor Mgor Depressive Disorder.

“Because these featur es ar e also observed in individuals without anor exia nervosa

who ar e undergoing starvation, many of the depressive features may be secondary to

the physiological sequella® of semistarvation.” DSM-IV at 541.

Mr. Comer did not suffer from anorexia nervosa, but he did manifest depressive
features of semigtarvation during this period when he voluntarily chose not to eat. Thus, his
physica and mental condition mimicked depression, but he was not experiencing amajor
depressive episode as defined in the DSM-IV.

During his rebuttal testimony, however, Dr. Kupers dismissed the possibility thet Mr.
Comer’s symptoms could be explained by inadequate nourishment. He testified that failure
to receive proper food intake does not “explain the laying in bed for long periods, the
tiredness, the dowing down, which is psychomotor retardation, [and] the lack of interest in
anything.” (Dep. R.T. a 51-52.) Dr. Kupers'sopinion is completely at odds with the very
manua that he citesto sustain hisopinion. (Dep. R.T. at 52.)

Dr. Johnson's explanation for Mr. Comer’ s weight loss during this period is credible,
taken in conjunction with the relevant events occurring at this particular time and Mr.
Comer’stestimony. Consgtent with the DSM-I1V, Dr. Johnson testified thet if the
symptoms of depression are caused by a“physical reason,” it isnot a“magor depressve
disorder.” (R.T. 3/28/02 at 765) DSM-IV at 327 stating, “Note: Do not include symptoms
that are clearly dueto agenerd medica condition”.) She continued,

if the weight lossis caused by intentiond dieting, . . . or in this case, not

eating for, you know, your principles then that would not be a-that wouldn’'t

be a qualifying characteristic [of depression]. The not eating would have to

come because . . . you're mood was low, you didn’t have energy, . . . you didn’t
have an appetite.

%0 Defined by Dr. Johnson during her testimony as “[t]he aftermath or
aftereffects or |eftover features or the development of anew illnessasaresult.” (R.T.
3/28/02 at 811.) In other words, depressive features can be secondary to the physiologica
aftermath or aftereffects of semigtarvation.
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(R.T. 3/28/02 at 765.) In other words, symptoms of depression would surfacefirst, and asa
consequence energy would be depleted and appetite would diminish or disappear. Here Mr.
Comer firgt freely chose not to est for an extensive period of time and as aresult

experienced aloss of energy. He acknowledged having previoudy engaged in hunger
protests, and conceded he lost weight in the Summer and Fall of 2001 because he chose not
to eat and explained “thistime everybody’ s got acameraon me.” (R.T. 3/27/02 at 402.)
Significantly, he added that he had no mgor weight loss within the last few years except
when he lost commissary privileges or engaged in hunger actions as a means of protest.

(R.T. 3/27/02 at 406.)

Findly, Dr. Kupers sthird, more theoretica conclusion, isthat Mr. Comer may be
afflicted with depression “during the windows of time” between his “depressive episodes.”
(R.T. 3/26/02 & 23.) Significantly, his opinion was not confidently asserted. He testified
that Mr. Comer “probably is very depressed in between episodes.” (I1d. at 21.)(emphasis
added.) To sustain his perception, Dr. Kupers clamed that Mr. Comer has experienced:

achronic pattern for the last gpproximately eight years, seven or eight years,
of ... withdrawing from the world, distancing himsdlf from his experience,
becoming numb, becoming basically dead insde, having no interest in
anything going on in the world, having anhedonia, which isamgor symptom
of depresson which means deriving no pleasure from activities from anything,

redly. Isolaing himsdf, cutting himsdlf off from anyone.

(Id. at 23.) Hisconclusion is based on his observations of Mr. Comer during the interview
and hetedtified, “I consstently found . . . that while Mr. Comer said that he was not
depressed, as the interview proceeded he became--he dowed down. He exhibited what | call
psychomotor retardation. His thoughts, his fedings dowed down. He became noticegbly
sad.” (R.T. 3/26/02 at 25.) He added that he observed Mr. Comer’ s “ posture dumped, he
became sad, he teared during our discussion, and it was more than the usual normd range of
affect. Rather, he appear edto be depressed.” (Id. at 26) (emphasis added.) Dr. Kupers's
theory is unsound for a number of reasons.

Firg, Dr. Kupers s reliance on the description in the DSM-IV of the “episode
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features’ of amaor depressive episode for the “windows of time” when he conceded that
Mr. Comer was not experiencing a mgjor depressive episode is erroneous. Simply put, if
Mr. Comer is not suffering amajor depressive episode, the features for this disorder, absent
some authority to the contrary, are irrdlevant to whether Mr. Comer is experiencing a
different type of depression between the purported episodes. It is undisputed in Dr.
Kupers srebuttal testimony, given after reviewing the transcript of Mr. Comer’s hearing
testimony, that Dr. Kupers did not believe Mr. Comer had * depressive episodes’ other than
the two discussed above. (See Dep. R.T. a 54.) Sgnificantly, he testified that Mr. Comer
“came out of hismgor depressive episode” adding “No. | don't have -- | don’t have an
opinion” that Mr. Comer wasin a severe depressive episode & the time Mr. Comer testified
at the evidentiary hearing. (emphasis added). Nonetheless, Dr. Kupers, without specific
reference to the DSM-1V, or any other authoritative source, persisted in maintaining that Mr.
Comer “continued to suffer adepressive disorder.” (Dep. R.T. a 54, 57.) Dr. Kupers's

opinion is therefore “not supported by appropriate vaidation.” Daubert, 509 U.S. at 590.
Further, the frailty of this diagnosis was demonstrated during Dr. Kupers s rebuttal
testimony, which reflected atroubling degree of uncertainty and unpredictability. Dr.
Kupers said he reviewed the transcript of Mr. Comer’s hearing testimony and opined that
Mr. Comer was “ill under the influence of depresson” when he testified about his
“decisons’ to waive hisright to appeal, though now asserting that Mr. Comer’ s depression
“could be alesser level of depresson” than those identified as previous periods of
depresson. (Dep. R.T. a 58, 60-61.) Then completely undermining this opinion, he said he
could not identify the symptoms of depression he observed during Mr. Comer’ s testimony
because he did not see him testify. Significantly he added that he “wouldn’t offer an
interpretation of symptoms from atranscript” and declined to testify about symptomology
based on reading atranscript, Sating that he “would rather have been there in person or view
avideo.” (Dep. R.T. a 87-88.) His opinion was further discredited when after testifying

that “he would not offer an interpretation of symptoms from atranscript,” he offered such an
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opinion, testifying “[o]h, | don’t think his symptoms have disappeared, no. | just don’t think
he' s expressing psychomotor retardation at the moment.” (Dep. R.T. at 87)(emphasis
added.) Thisnew opinion, however, represents a complete change of position, without
explanation, from the opinion given only seven days before that “psychomotor retardation”
was afesature he observed in Mr. Comer and that strongly influenced his opinion that Mr.
Comer had depression. (R.T. 3/26/02 at 25-26.) Dr. Kupers's conclusion that Mr. Comer
continued to suffer depression, based only on his review of the transcript, together with his
failure to identify any facet of Mr. Comer’s testimony to support this conclusion, rendersiit
highly dubious.

In afurther attempt to explain away Mr. Comer’s coherent and rationa testimony, Dr.
Kupers made his primary focus during rebutta his emphatic view that Mr. Comer was
feigning menta heelth by behaving “very rationd[ly] and methodicd(ly]” to convince the
Court that he does not have a mental disorder. Dr. Kupers offered an apocryphd anaogy of
asuicidd patient hospitalized for depression who behaves and responds to tresting staff with
the goa “to convince the psychiatriststo let him out so he can go out and kill himself.”

(Dep. R.T. a 19; seeadso R.T. 3/26/02 at 98-99.) The deficiency in thisanalogy isthat it
failsto take into account the subgtantia differencesin the environments of amental hospital
and aprison. In ahospita, the patients are under constant supervision to insure they do not
commit suicide, but in a prison, inmates are not watched to prevent attempted suicide unless
daff have some reason to suspect an inmate will attempt it.

Mr. Comer has never been placed on suicide watch. Moreover, Dr. Kupers
acknowledged that Mr. Comer could have accomplished suicide in prison a any time during
the dmogt twenty years he has been incarcerated. When asked whether he was familiar with
the term “suicide by cop,” Dr. Kupers answered “yes’ and explained that it was part of the
prison code of mae inmates who “don’t commit suicide. People who commit suicide are
wesaklings. So the tough way out, and dso away to harm your loved onesless, isto get into
some kind of dtercation with an officer and get shot and killed.” (R.T. 3/26/02 at 250.) Itis
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undisputed that Dr. Kupers believes Mr. Comer ascribesto, and lives by, this prison code,
describing him as “astand-up con . . . [who] has the respect of the other prisoners’ and who
is“atough enough guy” that he is now working on waking away from afight. (R.T. 3/26/02
at 187-88.) Responding to Dr. Kupers s opinion that Mr. Comer was attempting to commit
aform of “suicide by cop” by waiving his apped, Mr. Comer testified that,

How hard isit to make yourself -- | mean, hell, you's guys saw the -- the toilet

ﬁa\oer nooseon TV. | know how to do that. | didn’t make that one, but | know

ow to doit. God, it'sthe easiest thing to do. They -- | remember [Dr.

Kupers] talked about suicide by cop. Hell, there salot of officers back there

[referring to the officersin the courtroom and the U.S. Marshds in the court

housejail]. Can go back, commit suicide with them.

(R.T. 3/27/02 & 442.) More degantly put, and to the point, Dr. Johnson testified,

| think he, if hewas suicidd, he could dlearly kill himsdf. | don't know

whether he would choose to stab himsdlf, but he could do that. But he could

have obtained drugs or medication or hung himsdlf or suffocated himsdlf,

drugged himsdlf, any number of things. Or he could have gotten somebody to

kill him if he didn't want to do it himsdlf. | mean, so if he was actively

suicidal over these years, he has had ample opportunity and continuesto

have ample opportunity to end hislifethat way.
(R.T.3/28/02 at 813)( emphasis added.)

Agan, Dr. Johnson' s judgment that Mr. Comer is not suffering any type of
depression is rdliable and supported by credible evidence, including the testimony of Mr.
Comer, Warden Marshall, and Sgt. Hackney. After the many hours Dr. Johnson personally
spent with Mr. Comer, including the day before he testified and her observation of him
during histestimony, she perasted in her opinion that “he is not clinicaly depressed.” (R.T.
3/28/02 a 777.) Shedso relied onthe DSM-IV and “reviewed dl of” the criteriawith Mr.
Comer “and morein the areas of depresson” and firmly disagreed that Mr. Comer was
denying his symptoms of depression. She explained that the proper evauation method is*“to
look for a set of symptoms, most classcdly those include neurovegetative signs, which
have to do with deep and gppetite and concentration and a variety of things, dl spelled out in
our classification system.” (R.T. 3/26/02 at 767.) She continued that a person may

“adamantly deny they’re depressed” but if they are depressed there till is “the presentation
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of depresson” from the “signs and symptoms’ of the diagnosis, but Mr. Comer never
disolayed these symptoms during her vists with him nor during his testimony in court. (R.T.
3/28/02 at 767-68.)

The only meaningful evidence that might suggest Mr. Comer suffered from
depression are his prolific writings in the nature of correspondence and declarations. Taken
in isolation, the content of hiswritingsis enigmatic if not troubling because some can be
interpreted as expressing unhappiness, despair, and perhaps no purpose to continue living.
Dr. Johnson's andlysis and interpretation of these writings, however, is correct. Mr. Comer
isvery intdlligent and an avid communicator both ordly and in writing.>* The Court finds that
writing for Mr. Comer is, just asjournding is for some people, amethod he usesto
effectively cope with fedings. He also usesit to get attention, and as the Court observed, as
amanipulaivetool. Dr. Johnson explained:

he has a question, or he' sfrusirated, or he' s aggravated, he writes. And he

writes his fedings out pretty clearly. And sometimes you have to St down

with him, whichiswhat | try to do with al hiswritings, and go through them

over time and look at theevolution ... And | think if you take them in that

context and look at hisfeding, he didn’t know where to go a the beginning,

and his own experience thet if you are kind of flashy and bold in your

writing, to put it politely, you get peopl€ sattention. And that's worked

for him before. It works for him verbdly. . . . If he needs some aitention right

now, he does't Sit back and necessarily explain that to you in the most

considered way, you now. It comes out and it gets somebody’ s attention. And

then he likes the opportunity to explain.

(R.T. 3/28/02 at 756-57)(emphasis added.) Consdering them cumulatively, they are, as
described by Dr. Johnson,

not irrationd . . . [they] demongtrate that he does have an in-depth

understanding, particularly hiswriting in regard to reviewing the different
parts of hiswhole year of activity that hasgoneon. . . . It'svery organized, it's

51 Mr. Comer’s skills were demonstrated during his testimony when he spoke
without hestation, and though sometimes using the foreign idiom “joint talk,” i.e., prison
dang, see R.T. 3/27/02 at 336-338, he as0 used more sophisticated language than one
would expect from someone with a high school education, who had been incarcerated for
mog of hisadult life, e.g., “congtrued,” “persona,” “nuances,” “mitigate,” “circumvent,”
“compelled,” “equate,” “abating,” etc. (R. T. 3/27/02 at 409, 414, 711, 386, 446, 452, 481.)
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very to the point. It sreflective, has origind thought in it, and expresses an
interface with this process [the litigation] that’s going on.

(R.T. 3/28/02 at 761.)

An excdlent example of the validity of thisinterpretation is the explanation Mr.
Comer gave the Court for the letters he wrote to the Ninth Circuit, precipitating the remand
to this Court. The Court explained to Mr. Comer that the Ninth Circuit was concerned about
his state of mind when in hisletters, he claimed he never appeded but the record established
that he signed documentation representing hisintention to apped. (R.T. 3/27/02 a 716-18.)
Mr. Comer firg ingghtfully explained,

[1]f we did thisdl over, Sarted today and started dl over, with everything I've

been taught thislast couple of years, | would not have done something like

that. You see how I’'ve evolved to that? When | tell you that--that | didn’t

never gpped it, | have never-- I'll tell you right now. | have never appedled it.

But see, that'sjoint talk.>
(Id. a 716-17.) He addsthat what he meansis that he did not personally intend to get
involved in his appedl, which this Court finds credible. He Stated:

| didn’t want to see Mr. Eckerstrom back in*97. Amy asked me to go see him,

| went and seen him. | thought about it, okay, I'll go see him. So whatever |

sgned for them, | Sgned for them. | don't deny signing anything. | don’t deny

that we ever had an attorney vigit. | don't deny that | sgned paperwork that

sad continue with my gppedls. | don't deny any of that. | amjust telling you ,

in my heart, have not gppedled this. | never gppeded any of this.
(R.T.3/28/02 at 717.)

Mr. Comer’s use of troubling terminology in hisletter to the Ninth Circuit such as
“conspiracy” and “ZOG” isavery good example of his use of “flashy and bold” expressions
to get atention. He explained that “ZOG” is used in prison to goply to something you do not

agreewith. He stated, “[l]f the Republican Party is something you don't agree with, in prison

52 Mr. Comer has also recognized that there is a downside to his abundant
gpontaneous utterances or “running his mouth;” *he gets hisfedings out” and “then he feds
better, but he has dready mailed the letter.” (1d. at 360, 716-17, 756-57.)
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you can cdl it the ZOG."3 (R.T. 3/28/02 & 719-20.) He continued by explaining his
frustration because he was unable to get assistance to withdraw his apped and “to decide
what to do with [hig] life” Thus, when he used the word “conspiracy” he “fet [that various
people] were working together againgt [him]” and “interfering with what [he] thought was
[hig] right” to control hislife. (R.T. 3/28/02 a 720-23.) The use of thisterminology is not
the product of adelusond mind, but was Mr. Comer’ s unsophisticated way of trying to get
noticed, which was effective, but aso conveyed an unintended meaning.

This Court was aso arecipient of one of Mr. Comer’s bold and flashy letters
designed to capture the Court’ sinterest. On or about October 24, 2001, Mr. Comer wrote
an angry letter to the Court emphaticaly expressng hisviews on hisdiet, and ADOC's
failure to meet his demands for vegetarian medls. Significantly, and in character for Mr.
Comer, he included a threet to gain the atention of everyone. He stated: “Everybody listen
up red good now and pay attention, so the second half of this evaluation can proceed without
hitches and not be drawn out over the next 10 years” (Tr. Ex. 24.) Hethen detailsdl the
improprieties he has experienced with ADOC and concludes this portion of his letter with
the warning that he “will live off ONLY inmate store until my execution date” (1d.) He
continues, “[s]o if | become not competent because of al the bullshit ADOC has put me
through, oh well!” (1d.) Hefinisheswith the distinct and forceful promise not to back down,
or give up “working to pull [his] apped, if it takes 3 more months or 20 years.” (1d.)

The words and terminology used in this letter are not the expressons of aman who
Intends to commit suicide because he suffers amentd disorder. They are the language used
by aman with a strong will and strong ego who wants as much control of hislife as possible
within the redlities of a prison setting, and who will demand control using threats when his

incdinations are chalenged. The letter reinforces the view that heis expressng an intention

s Mr. Comer did not fail to mention that the ZOG is o prison dang for the
Zionigt Occupationd Government whichis“racist.” (R.T. 3/28/02 at 719.)
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to pursue execution, not suicide, and execution was, and is, his choice and plan, which he
will perssently pursue for as long as he is incarcerated, with or without the help of anyone,
including ADOC, whose dliance he questions in the letter.>*

Dr. Johnson's explanation of the significance of Mr. Comer’s | etter writing and his
purpose in doing so was depicted during his tesimony when he strongly reaffirmed his

conviction to continue seeking to fulfill his choice to waive his goped.

> It is noteworthy that Mr. Comer expressesin this letter empathy and
compassion for his habeas counsd who took his part on the ADOC diet controversy.
Concomitantly, the letters from habeas counsel to Mr. Comer show sympathy for his
falureto get his deserved results from the Court and ADOC. This, however, isthe same
habeas counsa Mr. Comer chided, threatened, and made very offensve comments about in
many of his other writings because they would not submit to his decison to waive his
gppeds, and alow him to make that choice.

Thisletter and others he wrote to habeas counsd after his reluctant agreement to
spesk with them during the evaluation process, demongtrate that he can be manipulative and
has used his writings to accomplish his objectives. The Court finds that in these |etters Mr.
Comer drategicaly does his best to mallify habeas counsd with an explanation which
might draw their sympathy and persuade them to withdraw their opposition and accept his
decision. When, however, he felt vindicated by the Court’sruling in his favor his expresson
of antipathy for habeas counsd returned. Recently, after this Court issued the order in
favor of Mr. Comer he in no uncertain terms told habeas counsd “Y OU’RE FIRED,”
admonishing them not to “interfere with [his] case when it goes back before the 9™ circuit.”
(Dkt. 436; see n. 54, infra)

On about July 21, 2001 the Court received a letter/declaration from Mr. Comer of
the same vintage. In thisletter, Mr. Comer strenuoudly protested the Court’s decision to
discontinue his contact vidts with specid counsdl because he would not disclose the
wheregbouts of the metal he cut from hisdesk. See supra11-14. Agan his complaints
were draight forward, passonate, bold and flashy. Without the diplomatic flair one might
expect of aliterary scholar or a seasoned palitician, he makes his point by making
offensve, derogatory and defamatory characterizations of everyone involved in this
litigation. The letter, however, isjust another example of Mr. Comer’s expression of
anger and frudtration when something has not gone hisway, and his use of an energetic,
abeit sometimes crude writing style to get noticed and to make sure that everyone
undergtands his point of view. The letter does not in any manner demondirate indicia of
depresson. Rather, it conveysthat Mr. Comer is aresolute man with the courage to
express his opinions his way to anyone and everyone sometimes without considering the
long-term consequences. See supran. 51.
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Further the Court credits Dr. Johnson's opinion that Mr. Comer does not have
depression because she witnessed the testimony of Mr. Comer and because her opinion
embodies the Court’ s perception of Mr. Comer, acquired over the two years of the Court’s
contact with him, including four hearings where he gppeared in person, by telephone or by
video teleconferencing on August 25, 2000, October 19, 2001, January 11, 2002, and
March 18, 20, and 26-28, 2002. Mr. Comer was adert and an active participant in the
competency hearing. He keenly concentrated on the questions posed to him and he answered
them cogently. Histestimony did not communicate sadness, despair, or No purposein
living. He demondrated the full range of norma human emations throughout the
proceedings and hearing,* including sadness, happiness, anger, frustration, and humor.>®

% Thiswas most clearly reflected by his emaotiona evolution in his rdationship
with his habeas counsdl. Following remand, Mr. Comer refused to have anything to do with
habeas counsdl and both threatened and ridiculed them. Seen. 53, supra.  Specia counsdl
persuaded Mr. Comer to reinitiate contact with habeas counsd, who were afforded the
opportunity to explain the merits of his pending gpped and to attempt to enhance certain
aspects of Mr. Comer’ s confinement and ultimately to attempt to dissuade Mr. Comer from
his decison, aswas ther right. (See Chandler, Voluntary Executions, 50 Stan. L.R. at
1917 (in one defense atorney’ s experience, “developing a persond relationship with the
client can help to dter even an adamant position in favor of dying”); Harrington, A
Community Divided: Defense Attorneys and the Ethics of Death Row Volunteering, 25
LAW & SOC. INQUIRY at 863 (“Attorneys agree that their first responsibility [after aclient
volunteers] iswhat Dieter calls ‘ effective persuason’ --vigoroudy attempting to dissuade
the client from actually dropping appeds’)). Correspondence from habeas counsd to Mr.
Comer offered at the hearing reflected habeas counsd’ s efforts to strengthen their
relaionship with Mr. Comer. Their efforts were not without effect. Thus, Mr. Comer
noted that only Pete Eckerstrom sent him a Christmas card in December 2001, which by al
gppearances, genuingy touched Mr. Comer. At the same time, Mr. Comer played on habeas
counsals sympathetic nature in an attempt to get them to understand why he decided to
abandon his gppedl, and ultimately, to dissuade them from opposing that decison. Thus, in
hisletter of January 2002, after thanking Pete Eckerstrom for sending him a Christmas
card and noting the absence of aredigtic posshbility of being released or even being moved
toamanlinecdl inlight of hisdisciplinary history, Mr. Comer says

you guys can't help me. I'm way past helping. Y ou put down a hurt, Sick dog.
| want to be, to have the same congderation. | know how you fed Peter. |
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(R.T. 3/28/02 a 710-11.) Infact, Dr. Kupers readily admitted during his rebuttal testimony
that Mr. Comer “can do awhole number of thingsand heisrational.” (Dep. R.T. at 58.)

Mr. Comer does not suffer the menta disorder of depression.®’

2. Post-Traumatic Stress Disor der

Dr. Kupers begins his explanation of this disorder by stating that post-traumeatic
sress disorder (“PTSD”) “play(s) into depresson.” (R.T. 3/26/02 a 29.) He again relieson
the DSM-1V for the criteriadefining thisdisorder. (Id. at 92.) He testified that there were
three main sets of symptoms associated with thisdisease. Firg, after atrauma, and asa
consequence of it, theinitia phase is “reexperiencing of the event” in the nature of
“flashbacks, nightmares, and sartle reaction.” (Id. at 32.) The second group of symptoms

do. I'vetold you before | am probably more anti-desth pendty than you ever
will be. If there was any way to make meright, dang Pete, I'd try it! But there
isn't....

(Tr. Ex. 25 a 3.) Ultimatdy, neither Mr. Comer nor habeas counsal were persuaded by the
other’s efforts.

%6 His humor was displayed throughout the competency hearing. See his testimony
about his marriage, need for glasses, the cattle prod, and his speciad counsdl losing papers.
(R.T. 3/27-28/02 at 318, 710, 439, 429, 436, 309, 715.)

57 The only credible evidence that Mr. Comer ever experienced a mental
disorder whileat ADOC SMU Il was identified by Dr. Johnson when Mr. Comer reported to
her that he had severe anxiety and panic occurring immediately following the emotionaly
painful interview and evaluation conducted by Dr. Kupers. Certainly it is undisputed that
Dr. Kupers never intended to hurt or harm Mr. Comer, but of greater Sgnificance for this
Court’ s decision, the symptoms disappeared shortly after they emerged and were not
present at the time of his competency hearing. (R.T. 3/28/02 at 769-775.) Further, these
symptoms may have been observed by Dr. Kupers during hisinterview of Mr. Comer
leading him to conclude Mr. Comer is“probably very depressed in between’ thetwo
depressive episodes identified by Dr. Kupers. (R.T. 3/26/02 at 23)(emphasis added.) Mr.
Comer’ s and Dr. Johnson' s explanation for Mr. Comer’ s response to Dr. Kupers's
interview is credible. During the two interviews by Dr. Kupers and Dr. Johnson, Mr. Comer
had to reved dl the emotiondly searing experiences of hisentire life. He had a norma
reaction to this process and it was temporary.
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involves “avoidance, that is . .. theindividua closes themsalves off so they can condtrict
their fedings, the range of fedings, they condrain their activities. They don't go places that
remind them of the trauma. They don't have as much interest in any kind of activity. They
have aredtricted range of affect.” (Id.) Thefind stage of symptoms he explains are referred
toas“arousd.” (1d.) At thistime“the pain of the trauma bresks through” and the individua
“can't fal adeep; they'reirritable; they don’t know what’ swrong; they can’t concentrate;
they become hypervigilant, that is, they’re very dert to noises or to certain things, and they
have astrong startle reaction.” (1d. at 33.) He then opines that Mr. Comer “endorses most of
that list of symptoms, especidly from the time he was in the California Department of
Corrections.” (1d.) He continues that what occurred to Mr. Comer at ADOC, and alegedly
typica of PTSD, isthat the painful experience causes aclosure of “emotiond range,” a

close down of their activities. And what happensisakind of deadness setsin,

and that’ s where the distancing, the depersonaization, dissociation,

deredization, feding that what's going on is not red, those dl follow, and

then that’s what leads into what | consider the end stage of post-traumatic

stress disorder, which isa sever e depression. So that is how depression and

post-traumatic stress disorder cometogether.

(Id. at 33- 34)(emphasis added.) After discussing SHU syndrome, he conflates the three
diagnoses, saying “[s|o here we have three conditions, al of which lead to depression.” (1d.
93-94.)

Because Dr. Kupers s opinion that Mr. Comer has PTSD is dependent on the ultimate
finding that he has depression, the Court’ s analysi's could conclude here because the Court
has found that Mr. Comer does not suffer depresson. It is, however, worthwhile to evaluate
Dr. Kupers s opinion that Mr. Comer has PTSD, starting with the authoritative source upon
which he places rdliance and in light of dl the evidence, including the testimony of Mr.

Comer and Dr. Johnson.

The Court assumes that some of the experiences Mr. Comer endured while
incarcerated by the Cdifornia Department of Corrections at Folsom, DV1, and Soledad, and
while incarcerated in Arizona, including a cdl extraction a Maricopa County jail and the
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four-point inverted punishment at ADOC's SMU |, condtituted traumétic events mesting the
fird criteriain the DSM-IV to find PTSD. Mr. Comer readily admitted that he had some
painful experiences a these inditutions.

Although the remainder of Dr. Kuper’s interpretation of the DSM-IV’ s criteriafor
PTSD appears plausble, it is, however, mideading because he imprecisely applies the
criteriato Mr. Comer. Apart from some traumeatic experience, the DSM-IV describes three
groups of symptoms for PTSD, and one or more of each group must be suffered by the
patient to establish adiagnosisof PTSD. DSM-IV at 428. Thefirg group of symptomsis
that the patient is “ pergstently reexperienc{ing]” the traumatic event in & least one of
various specificways. 1d. Of these, Dr. Kupers mentioned two: “flashbacks’ and
“nightmares’ but he did not state that these events were severe and recurrent. Thisis
required. 1d. For example, the DSM-IV describes “dissociative flashback episodes,” i.e.,
flashbacks, as causing the sufferer to fed as though the traumatic event is*“recurring.” 1d.
Also on rebuttal, after Mr. Comer testified that he did not experience flashbacks, Dr. Kupers
retracted this aspect of his opinion, conceding that, “[y]es. | think that he might be
technically correct about that.” (Dep. R.T. & 30.) Dr. Kupers attempted to rehabilitate his
diagnosis by identifying a different way in which Mr. Comer “reexperienced” traumatic
events as “recurrent and intrusive distressing recollections of the events, including images,
thoughts or perceptions.” (1d. a 30-3.) Dr. Kupersfailed, however, to specificaly identify
any phenomenathat he observed in Mr. Comer to support his newly minted opinion of Mr.
Comer’s dleged persagtent reexperiencing of traumatic events.

The second group of symptoms, of which at least three must occur to appropriately
diagnose PTSD, require that a patient “[plersstent[ly] avoid[g] stimuli associated with the
trauma” DSM-1V a 428. Dr. Kupersfailed to identify any three of the seven symptoms
from this group in the DSM-1V, much less, persuasvely point to observable phenomena that
establish Mr. Comer isavoiding stimuli associated with the trauma.

Significantly, Dr. Kupers simprecise account of some of Mr. Comer’s
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characterigtics, and casud rejection of others, renders his opinion of PTSD invdid. Thisis
particularly clear with respect to the fourth group of PTSD symptoms, two or more of which
must be present to demonstrate that the person experiences “increased arousa” not present
before the trauma Those symptomsinclude: (1) difficulty faling or saying adesp; (2)
irritability or outbursts of anger; (3) difficulty concentrating; (4) hypervigilance; and (5)
exaggerated startle response. 1d. Dr. Kuperstestified that Mr. Comer experienced each of
these symptoms, but he failed to point to evidence which supported his opinion, and other
credible evidence contradicts his assessmen.

Mr. Comer denied having trouble faling or staying adeep, the only bassfor Dr.
Kupers s opinion was that “maost prisonersin that Stuation” have deeping problems. (R.T.

3/26/02 at 217.) Thisis mere supposition. Daubert requires that opinions be * supported by

appropriate validation--i.e., ‘good grounds,” based on what is known.” Daubert, 509 U.S. at
590. Theincidents cited by Dr. Kupers as examples of hypervigilance® and exaggerated
dartle response were unconvincing, and his interpretation of those incidents were refuted by

Mr. Comer.>®

8 Dr. Kupers described hypervigilance as “very dert to noises or to certain
things” (R.T.3/26/02 a 33.)

9 During his testimony Mr. Comer credibly refuted Dr. Kupers s opinion that
he suffers PTSD. He has no trouble deeping or nightmares. (R.T. 3/27/02 at 410; 456.)
He does not have flashbacks. In fact he stated that he does not think about the problems at
Folsom. (ld. at 436; 447-48.) He explained that he is not afflicted with “ Sartle reaction”
merely because he reacts when someone shakes the trgp door of his cdl, particularly at
night. He stated his cdl is his house (though he refersto it as his box) and, “[He] could
equate that to like to a burglar trying to open your window, same sound.” (R.T. 3/27/02 at
452-53.) Similarly his reaction to unexpectedly hearing music in the commissary, which
Dr. Kupers characterized as “redlity testing,” was understandable because Mr. Comer knew
that radio music from the commissary is unusua. He later learned why it had occurred on
that day. (Id. at 422-23.) What is more, Mr. Comer’ s capacity to concentrate was more
than adequately demongtrated throughout his testimony. He seldom misunderstood
questions or responded ingppropriately, which was remarkable because his appearance at
the competency hearing was the first time in fifteen years that he had been outsde of a
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In contrast, Dr. Johnson's portrayal of Mr. Comer’ s characteristics, and her opinion
that he does not suffer from PTSD, is both reliable and credible and is consstent with Mr.
Comer’ s characteristics as observed by this Court throughout the past two years, particularly
at the competency hearing.

Dr. Johnson observed Mr. Comer at the competency hearing as he watched and
narrated tapes of his extractions from two different cells. Later, when asked if someone
who was suffering from chronic symptoms of PTSD would be likely to st camly, and
comment on and narrate videos of the traumatic events, Dr. Johnson testified “if they're
chronic, then that would probably be an unlikely thing to be ableto do.” (R.T. 3/28/02 at
789.) Shefurther testified that Mr. Comer,

certainly can give you the history [of traumétic experiences], and he has been

exposed to what another person would view, or he viewed as traumatic

experiences. But the disorder is when you devel op the specific set of
symptoms as aresult of that. But not everybody does. Y ou know, some
ple develop that syndrome and some people don't, following trauma. And
e adapted in other ways. And none of those symptoms[of PTSD] are
currently present with him, nor was | able to dicit a history of them over time.
So I'm not--I don't believe he had it and then it's just gone now.
(R.T. 3/28/02 at 790-91.)

When Dr. Johnson “firgt started evauating him, obvioudy, [she] thought about post-
traumatic stress disorder and she explored those symptomsto find an absence.” (1d. at 790.)
After she concluded that he does not have PTSD, and then received and reviewed Dr.
Kupers s report, she made “a specific effort” the day before Mr. Comer testified at the
competency hearing “to St down and look at thoseissues again” and “reviewed . . . in afair

amount of depth” the symptoms of the diagnosis with Mr. Comer before he testified. (1d.)

prison. He has demonstrated periods of irritability and outbursts of anger, but they
certainly occur less frequently than previoudy in hisincarceration history. The only

notable negative emotion he occasondly expressed during his testimony was frustration,
which is understandable considering his view that this matter should had been resolved long

ago.
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She regffirmed that he does not have PTSD. (1d.) Shedso refuted Dr. Kupers s opinion that
Mr. Comer was able to conced the symptoms. She testified that:

[h]e thought about each of the questions that | asked directly, and obvioudy

indirectly, | approached the same symptoms pictures to see, you know,

whether | could find any evidence--evidence of it. And, you know, he asked

questionsiif hedidn’t fed he entirely understood what | was asking him, to

clarify what it was, and that--that is not the way he has handled those

experiences that he has had.

(Id. a 791.) She concluded that:

someone who had chronic and severe post-traumeatic stress disorder would

gppear much moreill on a day-to-day basis in the prison system than Mr.

Comer does, because he is being exposed to those very triggers that could

remind him or precipitate that kind of reaction if he had thisdisorder. . . [1]t

wouldn't be something that he could box up and put away and put on the shdlf,

because there are too many potentid triggersin the environment. If indeed he

had this disorder, he would be pretty symptomeatic on a day-to-day basis.

(Id.) Intheend, shedid not find any PTSD symptomology in Mr. Comer that was apparent
on aday-to-day basis.

Concomitantly, Mr. Comer gave the Court a cogent and detailed account of his
Incarcerations, the indtitutions where he was housed, and their conditions. He did not
minimize the extent of violence among the prisoners, or the brutdity and crudty of guards
towards inmates while he was incarcerated in the California Department of Corrections,
particularly Folsom. Nevertheless, he noted that he actually “liked Folsom because
something was ways going on.” (R.T. 3/27/02 a 340.) The Court finds that while he gave
this account, Mr. Comer manifested none of the groups of symptomsidentified in the DSM-
IV for the diagnosis of PTSD. Rather, Mr. Comer explained with actud pride that he learned
coping mechanisms to survive his prison experiences, including developing close
rel ationships with prisoners that he considered his “brothers” (Id. at 350.) He recounted his
inditutiona history which brought him to ADOC in April 1988, where he firs met and
bonded with Robert Vickers. Again expressing salf-respect, and not symptoms of distress,
he provided a detailed history of the three units in which he has been housed by ADOC

(CB6, SMU I, and SMU 1I).
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As noted above, Robert Vickers was considered the most dangerous prisoner at
ADOC who, in conjunction with Mr. Comer, posed a very serious security problem at the
prison. Mr. Comer acknowledged that he and Mr. Vickers were locked down three weeks
before they were moved from CB6 to SMU |, because “from day onethat | got [to CB 6in
April 1988], we were nothing but a problem together.” (R.T. 3/28/02 at 677.) Somewhat
boastfully, Mr. Comer explained how he and Vickers, for recreation, “used to spend our time
trying to circumvent security dl theseyears” (Id. a 675.) He continued explaining that as
an inmate “you don’t have to have [saf-]control” because “[t]here are no rules for convictsin
[prison]. Noneat al. There'sno rulesfor inmates.” (1d. at 420.) He related how he and
Vickers cut through the chain link so that they “could go wherever the hdll [they] wanted to
go[in CB 6]. And that'swhat we were doing;” they “made shanks [at CB6] that werelike. . .
ice picks, go right through [corrections officers] vests;” and they went after a“black guy”
who killed awhite Aryan Brotherhood prisoner and “amost got the guy” before they were
caught. (Id. a 678.) Hedid not avoid testifying about the violence or indicate an ingbility to
recal eventsreating to it.

The violence and hiswilling participation in it perssted during hisincarceration at
SMU Il, and again he discussed it without any manifestation of anxiety or stress. Further, he
did not blame ADOC for the disciplinary actions they took in response to his behavior and in
particular placing him in a segregated housing unit. He testified, “I built thet cdll that
[Deputy Warden] Marshdl put together for me. Hejust paid for it.” (Id. at 679.) When
queried by the Court whether hiswill to live and his hedthy state of mind had been
overborne by the violence and crudty he had witnessed and participated in while
incarcerated he responded: “Ma am, I’ ve spent 15 yearsin anisolation cell. Already. And
look a me. What iswrong with methat I’'m hiding--wha am | hiding?’ (1d. at 712.) He
readily admitted that Folsom “was bad;” Soledad “was bad;” and SMU “was bad. Different
degrees of badness.” (Id. a 712- 13.) He concluded by explaining that he happened to be

one of the prisoners who survived and he did so by “disconnect[ing]” from the violence, and
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then credibly asked the Court: “So what? What'sthe big ded?’ (Id. at 713.)

The answersto Mr. Comer’ s questions are that the Court finds that there is nothing
mentally wrong with him, and that his capacity to distance himsdf from the violence in
prison is his means of successtully surviving without incurring psychidricillnesses. The
tool of “disconnecting” as herefersto it, is not coextensive with, nor does it resemble the
PTSD criteriafor “avoidance’ of trauma“stiimuli” set forth inthe DSM-IV. DSM-IV at 428.
Thiswas clearly demonstrated during his testimony and was confirmed by the opinion of Dr.
Johnson and the testimony of Deputy Warden Marshall and Sgt. Hackney. (R.T. 3/26/02 at
535; R.T. 3/27/02 at 568, 571-72, 574-77, 585, 604-606; R.T. 3/28/02 at 758, 760, 762,
914-15.)

Mr. Comer does not suffer post-traumatic stress disorder.

3. SHU Syndrome

Findly, Dr. Kupers clamsthat Mr. Comer suffers from the mental diseese of
segregated housing unit (SHU) syndrome. The diagnosis does not appear in the DSM-1V, but
Dr. Kupers assartsthat it isin the literature and clinical experience. Additionaly, he
testified that “[i]t takes quite afew years and quite alot of interest on the part of the
psychiatric community for a diagnosisto enter the DSM-IV.” (R.T. 3/26/02 at 93.) ItisDr.
Johnson's opinion that SHU syndrome is not an accepted diagnostic classfication but is
merely aconcept: it isaset of symptoms and the existing diagnoses describe the
phenomenon. (R.T. 3/28/02 at 804-805.)

The Ninth Circuit hashddin SM v. JK., 262 F.3d a 921, that it is not necessary that
apsychiatric illness belisted in the DSM-IV in order to meet the requirements of Fed. R.
Evid. 702. Because none of the parties contested the vaidity of this theoretica menta
disorder, the Court will assume that it has met the rigors of Rule 702, and that Dr. Kupersis

qudified to give an opinion regarding whether Mr. Comer experiences the symptoms
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associated with it

Aswith PTSD, it is Dr. Kupers s opinion that there is significant overlap between
depression and SHU syndrome. In fact he testified that “the depression develops as the end
dtage of the SHU syndrome. So here we have three conditions, dl of which lead to
depression.” (R.T. 3/26/02 at 93-94.) Hence, once again, because this Court found that Mr.
Comer does not have depression, the analysis of SHU syndrome could conclude here.
Evauation of the syndrome, however, and in particular whether any of the symptoms are
gpparent in Mr. Comer’ s behavior, is worthwhile because the Court finds that he does not
presently experience the symptoms of SHU syndrome.

It isundisputed that Mr. Comer spent a cong derable amount of time in segregated
housing units while incarcerated in the California Department of Corrections, in the
Maricopa County jail, andin ADOC's SMU | and Il. According to Dr. Kupers, the structure
of these facilities generdly cause “ sgnificant psychiatric symptoms [to] develop.” (1d. at
65.) Thereason isthat these units “ pretty substantidly cut them off from socia contact
with other prisoners, who are their peers, make them just about totaly idle. They'reinthe
cdl with very few thingsto do, very few activities” (I1d.)

Although the theory of the psychiatric disorder was recognized by the Supreme Court
in 1890, in the latter part of the Nineteenth Century Dr. Stuart Grassan “redly invented the
concept of SHU syndrome.” (1d. a 67.) What has been learned from studies of the
syndrome isthat, according to Dr. Kupers, “[i]solated confinement cauises severe symptoms
in just about everyone” (1d.) The symptoms observed from this type of confinement are, in
Dr. Kupers s opinion that the person “ sart[s| becoming disinterested in the outside world;
they start to become numb, to some extent.” (1d. at 77.) Thelist of the most common

symptoms are the onesidentified by Grassan, though Dr. Kupers does not believe that

60 The Court has no doubt from Dr. Kupers's experience and knowledge of SHU
syndrome, aswell as his educationd background, that he is qudified to offer an opinion
concerning whether Mr. Comer is afflicted with the symptoms of this disorder or concept.
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someone with SHU syndrome must experience any of the Grassan symptoms and can
experience others. (Id. a 79.) Thisopinion has hazy contours, however, because an
dternative list of symptoms was not provided by him. Further, the Court assumed that the
other symptoms were observed by Dr. Kupersin some prisoners, in someingitutions, and
under varying circumstances, but this assumption undermines Dr. Kupers' s opinion.

Applying thelist of Grassan symptomsto Mr. Comer, Dr. Kupers found that he has
SHU syndrome. Thefirgt is “massve free-floating anxiety,” which Dr. Kupers found Mr.
Comer suffered at Folsom and SMU |. (Id. at 78.) Mr. Comer informed Dr. Kupers,
however, that he stopped experiencing such anxiety about “hafway through histenurein
SMU 1.7 (1d.) ItisDr. Kupers s opinion, which he admits is unsupported by Mr. Comer, that
the anxiety terminated because Mr. Comer “sarted distancing himsdlf.” Then this adlegedly
caused his*“compulsions[to] become more intense.” (Id. at 78.)

The sacond common symptom is “hyperresponsiveness,” which Dr. Kupers found
Mr. Comer experienced in SMU | because of midnight cell seerches. (Id. at 80.) Dr.
Kupers does admit that Mr. Comer told him the searches ceased. (1d.) Another symptom is
“perceptud digtortions and hallucinations and multiple fears in multiple spheres” (1d.) The
oneincident Dr. Kupers believes demondrates this symptom is that while in custody at
Folsom, Mr. Comer thought he heard “the voice of arat who wasin hiscdl.” (Id.) Inthe
opinion of Dr. Kupers, this symptom il exists because during the interview Mr. Comer
unexpectedly heard music and responded with a strange look on hisface. Dr. Kupers
interpreted this as Mr. Comer “questioning his own perception of redity.” (Id. a 81.) The
next symptom is “deredlization” experiences purportedly evidenced by Mr. Comer’s
December 20, 2001 declaration. (I1d.) Another symptom is difficulty with concentration
and memory, and Dr. Kupers found that Mr. Comer has intermittent difficulty concentrating
and that he has significant memory lapses. (1d. at 81-82.) His support for this observation is
that Mr. Comer does not remember meeting habeas counsdl, nor various disciplinary
sanctionsimposed on him. (Id. at 84.) Acute confusiona statesis also a symptom that Dr.
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Kuperstestified that Mr. Comer has, but “not so much in recent years.” (1d. at 85-86.) Dr.
Kupers opined that “al through [Mr. Comer’ ] record” and interview were indications of the
emergence of primitive “ego-dystonic” aggressive fantasies, which are rage reactions and
discomfort with one' s perception of onesdlf. (1d. at 87.) Ideas of reference and persecutory
idegtion, i.e., parancia, is aso something Dr. Kupers believes Mr. Comer has had “on and off
throughout his experiencein prison.” (1d.) In Dr. Kupers sview, Mr. Comer experiences
“motor excitement, often associated with sudden, violent destructive or self-mutilatory
outbursts’ evidenced by banging hisfist on thewal and waking in hiscel. (Id.) Findly, Dr.
Kupers sated it was his personad observation that compulsive activities occur with chronic
SHU syndrome and Mr. Comer’ s walking, shank-making, and depression are examples of
Mr. Comer’s compulsions. (Id. a 88-92.) He concludes his diagnosis of SHU syndrome
with the assessment that “[Mr. Comer] has his own idiosyncratic ways of coping, which
accentuates certain symptoms.” (1d. at 92.)

The Court findsit undisputed that Mr. Comer was subjected to some physical
brutaity and abuse while incarcerated that no human being should be made to endure for any
length of time. The Court has no difficulty concluding that this abuse would shock even a
person with hardened sengbilities; and that even a cold-eyed critic of any disapprova of
prison administration would agree that these forms of corpora punishment run afoul of the
Eighth Amendment. See Atkinsv. Virginia, 122 S.Ct. 2242, 2245 (2002)(holding “[t]he

Eighth Amendment succinctly prohibits ‘excessve sanctions. It provides: ‘ Excessve ball
shdl not be required, nor excessve fines imposed, nor crud and unusud punishments
inflicted.””); Trop v. Dulles, 356 U.S. 86, 100 (1958)(holding that “[t]he basic concept

underlying the Eighth Amendment is nothing less than the dignity of man”); Farmer v.
Brennan, 511 U.S. 825, 834 (1994)(holding that the gratuitous infliction of wanton and
unnecessary pain isaviolaion of the Eighth Amendment). The question before the Court
however, iswhether Mr. Comer presently suffers any mentd illness, including SHU
syndrome, because of or related to the abuse.
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Dr. Johnson and Mr. Comer refute Dr. Kupers's opinions and findings concerning the
SHU syndrome and whether Mr. Comer is afflicted with it. The Court finds Dr. Johnson’s
opinion reliable and supported by the credible evidence.

Dr. Johnson regularly works with patients who are in segregated housing units, and in
her experience, prisoners confined in these units do not develop mentd illnesses. (1d. at
805.) She discussed at length with Mr. Comer the deplorable experiences he endured, and it
was her judgment that today he is not rendered mentdly ill because of them. Infact she
believes that “his menta health actudly provided him some protection or ability to adapt to
some of those experiences” (Id. at 811.) She added,

[iJn someindividuds . . . who are unable to process that trauma, it would make

it more difficult in the future to endure, and that would be where you would

get the symptoms of post-traumatic stress.

In some individuas, which is how | see Mr. Comer having had that experience,

in future experiences he was better prepared physically and psychologicaly to

mest that. 1t wasn't asurprise as to him what was going to happen; he

anticipated it. So he actualy might have been able to handle the second or

third one better than he handled some of the earlier ones, but handled them

better down the road because of his experience and successful emotiond

handling of the prior episodes.

(Id. at 855.) Further, Dr. Johnson did not believe that Mr. Comer’ s shank-making was a
compulsion because “[t]hat would be avery unusua compulsion . . . it would be avery
atypica compulsonif itwas” (Id. a 812.) Further, in her discussions with Mr. Comer she
learned that over time he refined his talent for making shanks, which became very useful to
himin prison. She added that “it’ s been a very ddiberate, controlled activity that's been
done for specific purposes at various times more or less throughout his prison existence’
and that she “never found any evidence in talking with him or looking a his higtory that it
was abehavior he couldn’t stop.” (1d. at 813.)

Mr. Comer’ s testimony corroborates Dr. Johnson’s opinions. Further, the Court
finds that Mr. Comer has avery good memory and ability to concentrate. His explanation
for hisfalure to remember vigits by habeas counsd and disciplinary sanctionsislogicd.

He testified that he remembers only “what [he] wantsto remember.” (R.T. 3/27/02 a
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411-12)) Itisbeyond peradventure that people generdly remember what is important to
them. Vidts by habeas counsd and the impaosition of discipline was immateria to Mr.
Comer, but his relationship with his prison brothers, particularly Mr. Vickers, or Amy

Y oung, were and are matters of significance to him. Moreover, Mr. Comer demonsirated
that he has a snap tight memory for avariety of matters. For example, he recognized a
doctor in the audience at the competency hearing, who he had not seen in fourteen years.
(Id. at 351.) He aso remembered details of hisfirst meeting with Mr. Vickerswhich
occurred in April 1988. (1d.) He remembered which CDC prisons Dr. Haney and Dr.
Kupersvisgted. (Id. a 338.) Additiondly, he often corrected specid counsd when she
made mistakes concerning various factud matters. (1d. at 376, 392.) He made a number of
factual correctionsto Dr. Kupers sreport. (1d.) He aso frequently works crossword
puzzles. (Id. at 424.) He understood amogt dl of the questions asked of him at the hearing,
and gave appropriate and ingghtful responses to them.

Mr. Comer a0 explained that he has made shanks for his protection and to engage in
aggressve action in prison when it suited him. He told the Court “you’ ve gotta understand if
something hurts you in [prison] and you're totally free to go to any extent of violence that
you wish to, and nobody can stop that . . .” and that there is no one “to watch his back” in
prison and there are “no rules for convicts.” (Id. at 713; 344, 420.) He expounded, “making
shanks, | need one, | make one. Thelast one | made was on the anniversary of Bonzai’s
execution, and you remember | used to cdll it murder. Bonzal was executed . . . | felt | had to
avengeit.” (1d. at 430.) He added it was his choice “I didn't--1 didn’t hear any--any DOC
officer come in there and tell me to make any shank. That was me. | made it mysdf. That

was my choice. | made the same choice not to make any more.”®! (R.T. 3/27/02 at 441.)

61 Dr. Kupers readily admitted that when Mr. Comer arrived a Folsom there
were Sx stabbings, and that Mr. Comer *began to make shanks in sdf-defense,” and that his
shank-making skill could have been due in part to his past, as an enforcer for the Aryan
Brotherhood. (Id. at 137, 141.) Dr. Kupers conceded that whether Mr. Comer any longer
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Mr. Comer addressed Dr. Kupers' s supposition that his walking was also a compulson. He
explained that he walks for exercise to stay hedlthy, and that it is an adaptive mechanism for
thinking and meditating. (R.T. 3/27/02 a 405, 431-33.) Mr. Comer’s explanation for his
reaction to the music he heard during hisinterview with Dr. Kuperswas sensble. (R.T.
3/26/02 at 81; R.T. 3/27/02 & 424.) Mr. Comer’s concern regarding midnight cell
searcheswas normd. (1d. at 451; n. 59.) Histestimony, and that of those who know him
well, does not reflect that he suffers paranoia or is uncomfortable with his perception of
himsdf. Reather, he has a strong sense of sdif.

The Court dso finds that Mr. Comer is not inactive or “dead in hiscdl.” He takes
three showers aweek; has three recregtional periods aweek for one and one-half hours; he
listens to tapes from Amy; writes to her everyday; reads the mail she sendsto him amost
everyday; he receives regular vistation from Amy and hislawyers, vists with the officers he
cares about, including Deputy Warden Marshall and Sergeant Hackney; makes a five-minute
phone cal each week; enjoys reading abook every two weeks, works crossword puzzles,
reads the newspaper; has had contact with his father; had contacts with Robert Vickers, cares
about people, including Amy, his daughter and granddaughter; and he has hopes and dreams
for his daughter and granddaughter. (Id. at 387, 369, 370, 424, 437, 419-20, 444-45, 692-
93, 704.) Hisclose rdationship with Amy Y oung is reflected on the video of his testimony
by his repeated smiles and glances to hisleft where she was sested in the audience
throughout the hearing.

Findly, Mr. Comer has aredigtic and mentaly hedthy attitude about his conditions
of confinement. He testified that he does nat,

believe [he hag| alife that will make me jump up and down and clgp my hands

and go to a party or nothing. Within the limitsthat | have, | try to liveit fully.

That's like with Amy. We just do with--with what we got, what we can.

(Id. at 442-43.) Mr. Comer described his conditions at SMU | as heaven compared to

needed a shank was in dispute. (1d. at 137.)
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Folsom, which was hell, and the staff & SMU Il ashumane. (Id. at 670.) He did not
unredigticaly paint a“rosy picture of SMU I1,” but compared to other units “it's better”
becauseit is“less dangerous,” “less assaultive,” “cleaner” and “smdlls’ better. (1d. at
506-507.) Mr. Comer observed that by the time ADOC officers “ stripped [him] out” of the
Rec Pen in 1999, there was not a bruise on him, whereas the guards at Folsom beat inmates
because, he surmised, they thought the more they beat inmates the better persons they would
become. (Id. at 673-74.) Mr. Comer’scdll isaso much larger and cleaner now than the
ones at Folsom and the Lexan on the cdll fronts keep the prisoners from “ getting stuck” with
ashank or darted. (Id. a 675.) Thetemperaturein the cell iscomfortable. (1d. at 677.) All
of these features are important to Mr. Comer on a day-to-day basis. (1d.)

Significantly, Mr. Comer has adapted well to the conditionsin SMU Il. Persuasively,
he described his present conditions and his capacity to adjust to them. He testified:

Itisharsh. But it an't gonnakill you, ain’'t gonnadrive you nuts.. . . We

got afew guys went nuts back there. That's ‘ cause they let it get to them. They need -

- you need to recognize it when it' s getting to be a problem and find yourself another

outlet. Just add one more thing will keep a guy going. But that, you do that on the

Street. . . . You get depressed on the street, don’t you go do something? Don't you

find--find something else to cure that? It’ s the same thing here. Y ou get sad, get of f

your damn bunk. Instead, everybody wants to sit on their bunk. “Cause that’s all | can

do.” It'snot al you can do. You can get your buit off the bunk, walk around. Think. If
you--al you can think about’syour . . . old life, think about it. If something will

center you--center you, focus you, and then you' [l make it through the next day. And

the next day, whatever sadness you had the day before, it will start abating. It just

gart[g] lessening on you. That's al you gotta do. One day at atime.
(R.T. 3/27/02 at 480-81.)

Undeniably, some people do not have the mentd hedth and the adaptive skillsto
tolerate segregated housing and will immediately, or inevitably develop psychiatric illnesses
when housed in these units. Mr. Comer, however, has developed the means to cope with the
conditions, and he exercises the initiative to ensure that he maintains his menta hedth while
housed in them. According to Dr. Johnson, Mr. Comer is successful and functiona in
prison because he lives “it to the fullest of his capacity in the environment that heisin;” by

learning to “vaue smdler increments of things’ and to “gain pleasure on a day-to-day bass
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with the little thingsin his existence.” (R.T. 3/28/02 at 792-93, 814.) He concurred,
volunteering “[w]ithin the limitsthet | have, | try to liveit fully.” (1d. 442-43.)

Recently, his segregated conditions have improved, dlowing him awakman and a
televison s, and he and the other inmates in the unit now have more med sdlections. (R.T.
3/27/02 443-45.) The enhanced stimulation, however, has not changed Mr. Comer’s
emotiona status, or improved his aready hedthy mentd satus. Also, of sgnificant note,
the changes certainly have not dtered his decision to waive his gppedl's and proceed to
execution.®?

Mr. Comer is not afflicted with the SHU syndrome.

62 On April 6, 2002, the Court, accompanied by counsd for all the parties,
toured the cellsin which Mr. Comer has been held during his confinement by ADOC. As
expected, the wet and dry cellsin SMU | and 1l were very uncomfortable because they are
very smal. We dso toured his former cdlsin SMU | and CB6. Whileinsde these cdlls
without Lexan doors, the Court found they were not more uncomfortable than Mr. Comer’s
present cell a SMU 11 with Lexan doors.  We toured the recreation areanow used by Mr.
Comer from which one can see the sky. We saw Mr. Comer in hiscdll at about 9:30 am.,
and the Court spoke to him from outside of his cell. He was aware that we were coming to
vidit, but did not know when it would occur. He appeared dert and dightly out of breath
when we arrived because he had been working out in hiscell. The Court was able to speak
to him and he was able to respond without raising the tone of his voice because he spoke
directly through the dight opening where the cell door meetsthewall. After the Court’'s
conversation with him he carried on an animated conversation with one of his habeas
counsd. Hewas removed from his cell to dlow usto enter and inspect it, and the Court
noticed that he appeared hedthy and in good spirits. Ingde of his cell, with the door
closed, light could be seen through the Lexan door. The light and temperature in the room
were adequate. His bed was comfortable enough, and he had a TV and walkman on the Sde
of hisbed. The cdl aso had amirror, and his box of persona papers was kept under his
bed. Obvioudy the Court’s limited experience in Mr. Comer’s cell does not approximate
the life he lives everyday. However, the Court found that his cell was not intolerable. His
cdl is not the place a non-imprisoned person would voluntarily choose as ahome. Having
persondly observed and inspected it, however, the Court finds that it isafase premiseto
assume that every person who livesin Mr. Comer’s cdl must a some time develop
psychiatric illnesses.  Thisvigt confirmed the evidence establishing that Mr. Comer has
lived in, and survived, his conditions of confinement, including segregated housing, whilein
ADOC custody for the past 14 years without a current psychiatric illness.
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Findly, it isthe opinion of Dr. Johnson that Mr. Comer is not currently suffering a
“diagnosable mentd illness’; that higtoricaly he has never met the criteria for a menta
disease or defect except perhaps antisocia personality disorder; but that his behavior asa
juvenile does not support a conclusive finding for even thisdisorder. (1d. at 808.) She
comprehensively detailed the nature of her menta status examination followed by her
psychiatric assessment noting that “from a cognitive aspect . . . he' s oriented, meaning he
understands where heis” “his atention to sdf-care . . . isexcdlent;” “[t|hereis no problem
with his motor activity;” “[h]is conversation is coherent;” “heis not and has not for years hed
any halucinatory experiences or perceptua disturbances;,” * his thought processes are
intact;” he has “afull range of [mood] affect;” hewas “[v]ery cooperative,” she*never saw
him dissociate through any of the 50-plus hours of interviewing that [she] had;” his “generd
knowledge was good” and his *[c]oncentration was excellent;” and, he “doesn’t have any
ggnificant memory problems” She concludes that she “fed[g] very firmly, and over time
has seen it bear out, that his thought processis not being impacted by any menta disease,
disorder, or defect at thistime.” (1d. 815-20)(emphasis added.)

Because of her extensve relevant experience, thorough and lengthy evauation of Mr.
Comer, and because of the reliable and consistent vaidation methods employed by her to
reach her opinions, the Court concurs with her judgment and concluson. The Court finds
that Mr. Comer does not suffer any mental disease or defect at thistime.

4. Legal Position and Options Available and Rational Choices

The Court has found that Mr. Comer does not have amental disease or defect, which
according to the first part of the three-part andysis in Rumbaugh for determination of
competency obviates parts two and three. Evauation of the second and third parts, however,
Is vauable because it ensures that the reasons for Mr. Comer’ simportant decison was
thoughtfully considered by him and isrationd.

Firgt, Mr. Comer testified plainly and logically that he understands that the merits of

his habeas gpped are legdly strong because they were explained to him by both specid and
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habeas counsd, and heis aware that the Ninth Circuit expressed concerns about his
conviction and sentence. Further, Dr. Johnson repeatedly reminded him of the option to
change his mind, as did both habeas and specid counsd. (Id. at 700-708.) The Court aso
inquired of him concerning the same subject in the following colloquy:

Q. You've heard and we ve talked alot about what could happen if
your habeas is considered by the gppellate courts. And | think you have said
that you believe, from everything that you' ve been told and everything that
your’T\t/’;a read, that you have a good -- good prospects for anew sentencing.
Right”

A. Yes maam.

Q. Okay. And certainly —

A. They did ther work.

Q So that would mean -- if you got a new -- another sentencing, do
you understand, then, that you may not get the death pendty?

A. Yes maam.

Q. Andthat there'sagood chance of that, at least the way it’s been
presented.

A. Yes
Q. You gottathink about that. And you may even get anew trid.
A. Yes
Q. And you understand, then, that the slandard for the government will
be the same-
A. Yes
Q. -- proof beyond areasonable doubt. Y ou understand that?
Yes, maam.
It would be their obligation, not yours--
Yes.
-- to prove that you committed the crimes, right?

Yes, maam.

o » O » O 2

Do you understand you could be found not guilty?
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A. Yes maam.

Q. And| presume that you don't believe that that’ s redlly much of a
possihility, am | right?

A. No, maam.
Q. Andwhy?
A. ldidit.

Q. Waél, but the government hasto proveit. They can't -- you don't
have to tedtify.

A. Doesn't matter. | stuck aguninthe guy’sear, pulled the trigger.

Q. Youunderstand that if the government wereto try this case 13
years later or by the time this decision is made, habeas decision is made, and
If it was made in your favor, that there would be an enormous amount of delay
in the proceedings before they tried you?

A. It could be, yes, maam.

Q. And you understand that memories fade over that long period of
time and the government-

A. Yes maam.
Q. --it'soften much harder for the government to prove their case--
A. Yes maam.

Q. --thesecond time? And that evidence could be destroyed and
witnesses could disappear or could die?

A. Yes

Q. And those witnesses who were vitd in your trid--And you
remember your trid.

A. Yes
Q. -- may not be around.
A. That'squite possible.

Q. Withdl of that, then, with that possibility, you could -- you could
have a not guilty verdict in your favor and you' d be out on the street, right?

A. No.
Q. Why not?
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A. I'll never be on the street. | got 300 years, 300 some odd years on
top of that. On top of that, with my vaues now, wouldn't -- | wouldn't put al
the people through another trid. 1'd just go up there, plead guilty. Theré sno
sensetoit. That'swhat | mean. I've dready been lawfully convicted.
Everything's like little procedura errors. It doesn't come down to whether |
didit or not. What, K.C. Skull called me amongter-

Q. Letmeseeif | understand. You're saying alot of different things
now. It seemsto me that what you're saying isthat the possibility’s not very
strong that you could be found not guilty?

A. No, no, | figureI’d probably have just as good a chance then as| did
thefirg time around. Maybe even alittle bit better.

(R.T. 3/28/02 a 727-30.) Mr. Comer’stestimony makes clear that he is aware that he may
have a good chance for reversa of the death sentence and perhaps even the conviction, but
he concludes this possihility is no consolation because he will il be facing 300 years of
incarceration, and his values have changed. (R.T. 3/28/02 at 724-31.) It isaso gpparent
from histestimony that Mr. Comer isfully cognizant of hislegd options including that he

can change his mind but that if he drops his gppedl, he may not be dlowed to later reindtate
it. (Id. at 703-04.)

In the beginning the Court was naturdly perplexed with and skeptica of Mr. Comer's
decison to end his appea and accept execution. Dr. Johnson also grappled with it because
assheexplained, it is“an odd thing to assess, not to assess so much asto explain.” (R.T.
3/28/02 at 821.) Despite the Court’s origina hesitation to accept as rational Mr. Comer’s
chosen coursg, it isnow clear to the Court thet his decison isarationa one.

Mr. Comer has congstently given everyone who inquired of him, though sometimes
using immoderate terminology, the same reason for his decison. Although not immediately
gpparent, his decison is a consequence of an evolution in histhinking over a period of years
which thought process was grestly influenced by hisfriend, Amy Young. Dr. Johnson
emphatically described Amy and her effect on Mr. Comer as: sheis“not acrimind. She's
very, you know, mainstream in society, and she has shared her vaues and he' s incorporated
many of those and the kind of vaues of other peoplein society.” (Id. at 798.)

Throughout his testimony including the colloquy with the Court, Mr. Comer
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consstently gave the same reason for his decison. He explained that it was adeveloping
process and that Amy introduced him to another way of life. He tedtified, “1 started thinking
about my victims, thinking about everything. It'sjust timeto end it now. And, you know, |
never expected we' d haveto do thishere” (R.T. 3/27/02 at 727.) With the passage of time
he aso came to conclude that he should be punished for his crime and emphasized “1’ ve been
saying for ayear--for, you know, the last couple of years, a leadt, | killed thisguy. I'm
sentenced to death” and heis now prepared to accept the punishment. (Id. at 731.) The
Court questioned Mr. Comer about whether he could reconcile his statement in a letter to
habeas counsdl that “We gave up the right to kill when we became human beings,” Tr. Ex. 25,
with his decison to seek his own execution by the government. He explained that though he
does not believe in the death pendlty, it is the punishment assessed by society, and he now
accepts that assessment.

Perhaps more degantly, Dr. Johnson confirmed that Mr. Comer’s decison was a
mature one that has come from introgpection. She testified that he regrets what he did; he
redizes that he has hurt many peoplein hislife; and he''s made the decision that the
punishment awarded for the crime isjust and he' sready to participate in it. She sated that
“from the time | began seeing him, to seeing him again [the day before he tedtified] he has
grown and evolved tremendoudy.” (R.T. 3/28/02 & 798.) Concomitantly, though he
expressed the same reason for his choice a her first meeting with him, he had

gone on and begun to ded even more with his eventud demise. He's thought

it through. He' d sought out more information. He talked to Amy. He redized

before he died he wanted to touch base with significant family members. He'd

tt:ggl:J; the process. He was thinking about al the loose ends that he wanted to
(1d.)%® Importantly, she remarked that the “remorse, and the feding of justice, were there
from the day [1] tarted talking to him about this. But they have become, | think, clearly, the

63 He purposefully took the time to learn about death by lethd injection, and he
made funerd plans. (R.T. 3/27/02 a 459-65.) Dr. Johnson discussed these matters with
him as recently asthe day before he testified. (1d. at 574-75, 666; R.T. 3/28/02 at 822.)
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predominant reasons,” which are “more prosocid . . . he'sable to place himsdlf in the larger
group, both within his environment and within society, and make some decisons.” (1d.) She
concluded that he wants “to die acommon, peaceful death . . . [and now] he doesn’'t want to
go out in ablaze of glory or hurting anyone” (1d. at 825.) Significantly, she stated that he
repeatedly empathiszed that thisis his choice and “what’ s most important [to him] isthat he
has the opportunity to choose.” (1d. at 822.)

The Court finds that Mr. Comer fully understood at the time he made his decision,
and he understands now, the lega options and consequences of his decision. Further, the
Court finds that his decision to waive his habeas apped and accept execution is credible and
rationa in accordance with the law.

IV. Voluntariness

The Ninth Circuit aso directed this Court to determine “the separate question of
whether [Mr. Comer’s] purported decision to waive further legd review isvoluntary if [this
Court] finds him competent. Mr. Comer’s habeas counsdl assert that their client’s
conditions of confinement have extinguished his desire or will to live, thus rendering his
gpparent decison to withdraw this gpped involuntary.” Comer, 215 F.3d at 917. The Ninth
Circuit noted that:

The Supreme Court has held that awaiver of a petitioner’s “right to proceed”
isnot vaid unless, among other factors, it is “knowing, intelligent, and
voluntary.” Whitmorev. Arkansas, 495 U.S. 149, 165, 110 S.Ct. 1717, 109
L.Ed.2d 135 (1990)(emphasis added). “A waiver isvoluntary if, under the
totality of the circumstances, [it] was the product of afree and deliberate
choice rather than coercion or improper inducement.” United Statesv. Doe,
155 F.3d 1070, 1074 (Sth Cir. 1998). Put differently, adecisionis
involuntary if it sems from coercion--either menta or physicd. See, eq.,
Brady v. United States, 397 U.S. 742, 754, 90 S.Ct. 1463, 25 L.Ed.2d 747
(1970). Indeed, courts have recognized that a decison to waive theright to
pursue legd remediesisinvoluntary if it results from duress, indluding
conditions of confinement. See, e.q., Smith v. Armontrout, 812 F.2d 1050,
1058-59 (8th Cir. 1987)(reviewing for error the district court’s
determination on whether petitioner’s particular conditions of confinement
rendered his decision to waive gppeds involuntary), cert. denied, 483 U.S.
1033, 107 S.C. 3277, 97 LED.2d 781 (1987); Groseclose ex rel. Harries v.
Dutton, 594 F.Supp. 949, 961 (M.D. Tenn.1984)(“In the judgment of this
Court, the conditions of confinement inflicted on Mr. Harries are so adverse
that they have caused him to waive his post-conviction remedies
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involuntarily.”). Mr. Comer describes the conditions of his confinement in
nothing short of Orwellian terms. Hetdlsusthat heisin “sensory
deprivation,” has no access to legd materids, is permitted nothing in his cell,
and mugt walk continuoudy for fear of becoming a“veggie” Mr. Comer’'s
choice between execution a the State’' s hands and remaining in the particular
conditions of his confinement may be the type of “Hobson’s choice’ that
renders his supposed decision to withdraw his gpped involuntary. Cf. Gilbert
v. Lockhart, 930 F.2d 1356, 1360 (8th Cir. 1991)(recognizing that providing
defendant with “Hobson's choice” between incompetent lawyer or no lawyer
violatesright to counsdl). Therecord isincomplete asit bears on Mr.

Comer’ s prison conditions and the effect they are having on his purported
decison to abandon his desireto live. Faced with this record, we cannot
determine the voluntariness of Mr. Comer’s decision and we must, of course,
remand to the didtrict court for adecison on thiscriticd issue. Theissueis
whether Mr. Comer’s conditions of confinement congtitute punishment so
harsh that he has been forced to abandon a naturd desireto live.

Id. at 917-18. It further directed this Court “to make an individualized determination as to
whether Mr. Comer’s particular conditions of confinement have rendered his decision to
withdraw this gpped involuntary[,]” rather than to assess whether the conditions on Arizona s
desth row violate the Eighth Amendment in generd. Id. at 918.

As noted by the Ninth Circuit, the voluntariness of awaiver of legd review is
necessary. In the context of the waiver of the right to counsdl or to stand tria, awaiver is
voluntary if the defendant is fully aware of the direct consequences, including the actud
vaue of any commitments made to him by the court, prosecutor, or his own counsd, and he

was not induced by threats or promises to discontinue improper harassment,

misrepresentation, or improper inducements. See Johnson v. Zerbst, 304 U.S. 458, 468
(1938); Brady v. United States 397 U.S. 742, 755 (1970); Parke v. Raley, 506 U.S. 20, 28-

29 (1992)(quilty plea); Farettav. Cdifornia, 422 U.S. 422 U.S. 806, 835 (1975)(waiver of
counsd).

Courts have amilarly required that waivers of legd review by condemned inmates be
voluntary. See Mata v. Johnson, 210 F.3d 324, 330 (5th Cir. 2000); Franklin v. Francis, 144

F.3d 429, 433 (6th Cir. 1999); In re Zettlemoyer, 53 F.3d 24, 27 (3d Cir. 1995); Wilson v.

Lane, 870 F.2d 1250 (7th Cir. 1989). For example, in O’ Rourke v. Enddll, 153 F.3d 560,

567 (8th Cir. 1998), the Eighth Circuit held that without a knowing, intelligent and voluntary
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The two questions--the competency to waive aright and whether the waiver
was knowing and voluntary--are digtinct, athough we have noticed in
reviewing the record in this case and researching the applicable law that the
digtinction is not dways made clesr.

The focus of a competency inquiry is the defendant’ s mental
capacity; the question is whether he has the ability to
understand the proceedings. The purpose of the “knowing and
voluntary” inquiry, by contrag, isto determine whether the
defendant actudly does understand the significance and
consequences of a particular decision and whether the decison
IS uncoerced.

1d. at 567-68 (quoting Godinez v. Moran, 509 U.S. 389, 401 n. 12 (1993)(citation

omitted)). The Eighth Circuit agreed that the record of the state court evidentiary hearing
faled to demondtrate that the inmate had appreciated the consequences of hiswaiver of sate
appedals where no one represented the position that the inmate was incompetent and/or that
hiswaiver was not knowing and voluntary. Id. a 568. Specificaly:

O Rourke' s statement that he wished to be executed fdls far short of
demondtrating that he fully understood the consequences if he voluntarily
short-circuited his state postconviction chalengesto his conviction and
sentence. The court never explained to O’ Rourke the significance of his
decison to waive his postconviction gppedl. No one questioned him asto his
understanding of the possible results of a successful , which might have
included not only alesser sentence but anew trid with a potentidly different
outcome.

* * * *

Even dlowing for the state circuit court’ s ability to observe
O’ Rourke' s demeanor and his gpparent capacity to argue cogently about his
right to represent himsalf, this record falls short of demongtrating that
O’ Rourke was able to “understand his position or make arationa decison
concerning” hiswaiver. Anderson v. White, 32 F.3d 320, 321-22 (8th Cir.
1994). Instead, the record as a whole demonstrates that it cannot be said with
any satisfactory degree of confidence that O’ Rourke' swaiver of his Rule 37
gppeal was knowing and voluntary.

1d. a 568-69. The Eighth Circuit went on to reverse the digtrict court’ s determination that
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O’ Rourke had nevertheless not been prejudiced.®* Seeid. at 570.

While numerous cases have held that awalver of lega review by a condemned inmate
must be voluntary, few cases have addressed whether a condemned inmate' s conditions of
confinement have rendered the inmat€' s decision to waive legd review involuntary. Those

cases are discussed next.

A. Groseclosev. Dutton

The question whether a condemned inmat€' s waiver of State and federd review has
been rendered involuntary by his conditions of confinement appearsto have first been
addressed in Groseclose v. Dutton, 594 F. Supp. 949, 951 (W.D. Tenn. 1984). In

Groseclose, third-party petitioners filed a next-friend habeas corpus petition on behaf of a
condemned inmate, Ronald Harries, who had waived state post-conviction review and
declined to Sgn the federd habeas petition. Seeid. The district court Stayed Harries's
execution pending an evidentiary hearing to determine whether the administration of drugs
to Harries by respondents had interfered with his ability to appreciate the gravity of his
decision to waive post-conviction review 0 as to establish standing of the petitioners. See
id.

Harries subsequently dlarified that while he had intelligently decided to waive further
judicid review, he had done so as aresult of his conditions of confinement. Seeid. The

digtrict court granted Harries leave to proceed as a party plaintiff to assert he involuntarily

64 The didtrict court determined that the state court hearing was not entitled to a
presumption of correctness and concluded that O’ Rourke had been incompetent at the time
of the waiver for purposes of assessing whether O’ Rourke' swaiver congtituted cause to
excuse procedura default of claims as a consequence of hiswaiver. The Eighth Circuit
reversed the district court finding that even if O’ Rourke was incompetent &t the time of
waiver and his incompetence condtituted cause, he had failed to establish prgjudice, and
therefore, was not entitled to federal habeasrelief. Seeid.
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waived post-conviction review due to alegedly inhumane prison conditions® Seeid. The
court also permitted the presentation of evidence regarding the conditions of confinement
on Tennessee' s death row for the purpose of determining whether those conditions rendered
Harries swaiver involuntary. Seeid. Thedigtrict court determined that the petitioners bore
the burden of proving next-friend standing for purposes of establishing the jurisdiction of
the court. Seeid. at 952, 953.

At the evidentiary hearing, the petitioners argued the court had jurisdiction because
Harries suffered from amenta disease and because his conditions of confinement made his
waiver of pogt-conviction remediesinvoluntary. Seeid. at 952. The court found that a
preponderance of the evidence supported that Harries suffered from a serious mentdl
disease, disorder or defect (bipolar disorder). It also found that Harries' s conditions of
confinement had rendered his waiver of sate (and federal) post-conviction remedies
involuntary. The court andogized the waiver decison to adecison to plead guilty, which
had to be voluntary, i.e., not the product of force, threat or improper inducement, so asto
comport with due process. Seeid. at 956-57. To evduate Harries' s conditions of
confinement, the court consdered whether, under the totdity of the circumstances,

Harries swaiver was the “ product of arationd intellect and unconstrained will” and not the

65 The digtrict court bifurcated the death row conditions issue from petitioners
habeas clams and certified a class of condemned inmates regarding the death row
conditions dlegations. See Groseclose v. Dutton, 788 F.2d 356, 358 (6th Cir. 1986). The
digtrict court permitted Harries to join the desth row conditions action as a plaintiff and
declined to consolidate the condemned inmates' class action with an on-going class action
brought by Tennessee inmates regarding the conditions of confinement generdly in
Tennessee prisons, Grubbs v. Bradley, 552 F.Supp. 1052 (M.D. Tenn. 1982). Seeid.;
see dso Groseclose v. Dutton, 829 F.2d 581, 583 (6th Cir. 1987). The district court
subsequently found the conditions of confinement on Tennessee' s death row
uncondtitutiona. See Groseclose v. Dutton, 609 F. Supp. 1432 (M.D. Tenn. 1985). The
Sixth Circuit vacated the judgment holding that the district court erred by not consolidating
the condemned inmates conditions action with Grubbs and by applying the incorrect legd
gtandard to find the death row conditions uncongtitutional. See Groseclose, 829 F.2d at
585.
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result of “an overborn will or the product of an impaired saf-determination brought on by
the exertion of any improper influences” 1d. at 957. The court found that the petitioners
hed proven that Harries s “failure to join in the next friend petition and seek post-conviction
relief was the result of [his] coercive conditions of his confinement,”® that those conditions
had been so adverse that they rendered his decision to waive involuntary, and that petitioners
hed “ established that the next friend petition filed on behaf of Mr. Harries [was| needed to
protect [Harries] due process interests [against an involuntary waiver].” Id. at 958, 961.

B. Smith ex rel. Smith v. Armontrout

In Smith ex rel. Smith v. Armontrout, 632 F.Supp. 503, 506 (W.D. Mo. 1985), the
didrict court, following an evidentiary hearing, found that condemned inmate Gerad Smith
was competent to decide “to abandon dl further attacks on his conviction and death
sentence” and dismissed the action, which had been initiated by the inmate' s brother,
Eugene, for lack of standing.®” In finding Smith competent, the district court also addressed

66 The evidence of adverse conditionsin Harries's unit was uncontradicted by
the respondents. Seeid. at 958. That evidence demongtrated that cellsin the unit measured
forty-four or thirty-five square feet (Harries had a forty-four square foot cell); death row
inmates were confined to their cells for twenty-three hours a day; exercise was limited to
forty-five minutes during clement wegther in asmall areawithout recreationd equipment
except weights, no windows in the cells and poor ventilation which falled to vent humidity
(and sawage odors) from the showers to the outside and resulted in rivulets of condensation
running down cdll wallsto the floor and the growth of fungus on the walls; only one Sixty
watt bulb for light; an average temperature of 80° to 85° Fahrenheit; no religious or
psychologica programming; and the provison of cold meds. Id. at 959-61.

o7 The district court determined that the State bore the burden of persuasion and
“endeavored to resolve dl doubts in favor of finding Smith incompetent. 1d. at 515, n.34.
Smith had previoudy filed amotion to dismiss his state post-conviction proceeding, which
was granted without hearing on Smith’s competency. The Missouri Supreme Court held a
hearing a which Smith was summoned to appear. At the hearing, Smith informed the judges
that he wished to abandon further gppedls. The Missouri Supreme Court granted hiswish
and st hisexecution. Smith's brother, Eugene, filed a next-friend petition for writ of
federd habeas corpus and the digtrict court found alegitimate issue regarding Smith's
competency to abandon his post-conviction proceeding and stayed his execution pending
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whether Smith’s decison was voluntary in light of his conditions of confinement on
Missouri’s death row. Seeid. at 515. The court found that it was voluntary despite
“cond derable evidence showing that life on [Missouri’ 5| degth row isdismd.” 1d. The court
based its determination on Smith’s adherence to his decison to abandon his apped's even
after he was transferred to a unit with “much better conditions’ than deeth row, and on the
opinions of two experts who concluded that it was the fact of confinement, rather than
Smith's conditions of confinement, that prompted him to forego further litigetion rather
than seek anew trid where, at best, he would be sentenced to life imprisonment.®® |d. The
digtrict court thus found that, “while the deplorable conditions on desth row undoubtedly . . .
had some effect on Smith, they [did] not render his decision to abandon his appeals
involuntary.” 1d.

The Eighth Circuit affirmed.® Smith v. Armontrout, 812 F.2d 1050 (8th Cir. 1987).

that determination. Smith decided that he wanted to pursue his ate post-conviction
proceedings, so the didtrict court dismissed his federd habeas action so that Smith could
exhaust hisdams. In the meantime, Smith again announced that he wanted to abandon all
further atacks on his conviction and sentence. The Missouri Supreme Court again set an
execution date. Eugene filed a next friend petition in state court, which the Missouri
Supreme Court subsequently ruled was a*“legd nullity” because the state court had
determined that Smith was competent approximately ayear and haf before. Eugene then
filed a second next-friend petition in federa court arguing his brother was not competent to
decide whether to abandon further litigation. The didtrict court tayed Smith’s execution
and held an evidentiary hearing to assess whether Smith was then competent to abandon dl
further attacks on his conviction and sentence.  See generdly, Smith, 632 F. Supp. at 505-
507.

68 The court endorsed the view that Smith found physical confinement
intolerable “under any circumstances.” |d. at 515.

69 During the pendency of the appea, Eugene asked to be relieved of his duties
as next friend and the public defender was gppointed in hisstead. 812 F.2d at 1052 n.1. In
addition, by the time of its decison, Smith had again changed his mind and notified the
Eighth Circuit that he wanted to prosecute his habess petition. Notwithstanding Smith's
change of heart, the Eighth Circuit determined that the gpped was not moot. It noted that:
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On apped, the Eighth Circuit identified two questions & issue:

first, whether [the defendant] had the capacity to appreciate his position and
make arationd decison, or was suffering from amental disease, disorder, or
defect that substantialy affected his capacity, see Reesv. Peyton, 384 U.S. at
314 [86 S.C. at 1506], ... and second, whether the conditions of his
confinement rendered his decision involuntary. See Johnson v. Zerbst, 304
U.S. 45858 S.C. 1019, 82 LED. 1461] ... (1938).

Smith, 812 F.2d at 1053 (emphasis added). With respect to the voluntariness question, the
Eighth Circuit observed that:

The record, particularly the testimony of Dr. Foster, Tr. 2:124-26, supports
the Didrict Court’s concluson that conditions on SMU [the unit to which
Smith was transferred with much better conditions than desth row] were not
coercive. Wethink that the Didtrict Court was judtified in concluding that,
even if death row’s conditions were in violation of the Eighth Amendment, the
fact that Smith continued to adhere to his decision over the months between
his transfer to SMU and the Didtrict Court hearing negated any inference of
coercion.

The petitioners make much of Smith's recent letter to this Court, in
which he assarts that, notwithstanding his Didrict Court testimony, the
conditions of his confinement did affect his decison. However, thisletter
obvioudy was not before the Digtrict Court, nor isit properly part of the
record here; the statementsin it were not made under oath, nor have they been
subjected to cross-examination. Moreover, we are not convinced that Smith's
letter dters matters, the evidence concerning the actua conditions that obtain
in the SMU remains unchanged, and the Digtrict Court found them not
coercive. We therefore affirm the Digtrict Court’s concluson that Smith's
decison was voluntary.

notwithstanding Smith's new stance, the controversy over his competency
remains live, in that, were it accepted that he isincompetent, the petitioners
would be preudiced if they were deprived of the opportunity to vindicate
their position in this Court. Incompetence could cause Smith to prosecute
his case in amanner that would actudly subvert hisclams. Indeed, itis
concelvable that Smith’s recent satements were a ploy through which Smith,
seeking to effectuate an incompetent decision to forego post- conviction
proceedings, hoped to ensure that this case was dismissed.

Inany case, it isaso our view that Smith’s past inconstancy on this
question indicates that it is likely that Smith will change hismind yet again
and resume his opposition to post-conviction proceedings. Consequently, we
conclude that Smith’ s frequent about faces bring this case within the “ capable
of repetition, yet evading review” exception to the mootness doctrine.

812 F.2d at 1056.
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812 F.2d at 1058-59.

C. Wilsonv. Lane

In Wilson v. Lane, third partiesfiled afederd habeas petition on behdf of Illinois
death row inmate Charles Walker asindividuas and next friends.” Wilsonv. Lane, 697 F.
Supp. 1489, 697 F. Supp. 1500 (S.D. IlI. 1988); &f'd 870 F.2d 1250 (7th Cir. 1989). The
digtrict court determined the petitioners lacked individud (jus tertii) or citizen sanding to
bring a habess petition on Waker’ sbehaf. See Wilson, 697 F. Supp. at 1492, 1494-97.

With respect to next-friend standing, the petitioners aleged that Walker’ s conditions
of confinement on desth row had “*impeded and violated [hig] ability to fredy and
voluntarily exercise his condtitutiond rights, including his right to pursue sate post-
conviction and federal habeas corpus remedies.”” 1d. (quoting next-friend petition at { 11,
pp. 6-7). Citing the standard to determine “capacity” set forth in Rees, the district court
found that:

the sole determination is whether Walker has the capacity to make arationa

choice in his decison to forego further review of his sentence, [becausei]f

his capacity is chalenged, it must be, under the terms of Rees, chdlenged by a

showing that Walker suffers from a“mental disease, disorder or defect.”

Following the andlyss of Rees, this Court will discuss theissue in terms of
Walker's*“capacity,” athough other courts have used the term “competency”

70 Walker pleaded guilty to two counts of murder and one count of armed
robbery. He asked for ajury sentencing, which he received, and was sentenced to death.
Wilson, 697 F.Supp. at 1491. Walker sought leave to terminate al further review
following the affirmance of his convictions and sentences by the llinois Supreme Court
and opposed thefiling of acertiorari petition in the United States Supreme Court. Seeid.
After certiorari was denied, the Illinois Supreme Court remanded the case to the trid court
to determine whether Walker (1) was** mentally competent to waive further lega actions;”
(2) had “made aknowing and inteligent waiver of any such further legd actions,” and (3)
was “fit to be executed.” Wilson, 870 F.2d at 1252. The lower court found Walker
competent to waive further gpped s following a hearing; however, the lllinois Supreme
Court directed the lower court to hold another hearing on Walker's menta condition
because court-appointed counsd at the first hearing had not opposed the state’ s position
that Walker was competent and fit for execution. Seeid. Following asecond hearing, the
lower court again found Waker competent and fit for execution. Seeid. Thelllinois
Supreme Court affirmed. Seeid.
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intheir reviews.
697 F. Supp. at 1498.

The digtrict court held that Walker’ s lack of capacity or competency was arequisite
for petitioners to establish next-friend standing. Seeid. It determined that to the extent that
the conditions of confinement/voluntarinessinquiry in Smith v. Armontrout, 812 F.2d 1050

(8th Cir. 1987), was a part of the capacity question, it fell within the sandard articulated in
Rees “That is, was the defendant’ s decision to abandon further review made voluntarily,
[because] the threshold for standing as next-friendsis a successful attack on the capacity to
make avoluntary decison.” 697 F.Supp. at 1499. The court determined that Waker's
conditions of confinement was not before it, rather itsinquiry was “directed only to
Walker's menta state, not the specific cause thereof.” 1d. Further, the court noted that the
petitioners had conceded the question of Walker’s competency to the extent that they had
not asserted that he suffered from a mental disease or defect. 1d. Instead, the petitioners
“limit[ed] their argument to the claim that Walker’ s decison to abandon his rights to further
review demongrate{d] aflawved menta state resulting from an ‘overbornewill.’”” Id. The
court determined that, “[t]he issue of flawed mental state or overborne will is properly
addressed under the capacity test set forth in Rees” 1d. Therefore, the court limited its
inquiry to “whether Walker suffers from an overborne will which subgtantialy affects his
capacity, thereby rendering his decision to abandon further relief involuntary.””* Id. at 1500.
At the subsequent evidentiary hearing, the petitioners argued that Walker’s conditions
of confinement on Illinois death row “ coupled with the chronic effects of Waker's
acoholism,” had caused Walker to involuntarily waive further legd efforts on his behalf.

n The digtrict court held that the state court hearing failed to “address the issue
of whether Walker suffered from a flawed mental state due to an overborne will.” Wilson,
697 F. Supp. a 1500. However, it determined other than the issue of a potentialy
overborne will, the Sate court determinations of Waker’'s capacity were sufficient. 697 F.
Supp. at 1504.
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Wilson, 870 F.2d at 1252. Finding that the petitioners bore the burden of proof, Wilson,
697 F. Supp at 1502, the digtrict court found that Walker’ swill had not been overborne by
his conditions of confinement and concluded that his “waiver of the right to further review
was made fredy and rationaly” and that “[u]nder the totdlity of the circumstances, [hig]
decison [wag] the product of both rationd intellect and uncongtrained will.” 1d. at 1504.
Further, the court found that “Walker [had] the capacity to knowingly waive hisright to
further review of his desth sentence, and the same [was| done voluntarily,” and dismissed the
petition for lack of next-friend standing of the petitioners. 1d.

On gppedl, the petitioners argued that by limiting the scope of itsinquiry to whether
Walker lacked the capacity to voluntarily waive his congtitutiond right to post-conviction
review of his guilty plea and sentence, the didirict court failed to recognize that mental
competency or capacity were issues separate and distinct from the issue of voluntariness.
Wilson, 870 F.2d at 1253. They argued that the district court’s standard failed “‘ to account
for waiver decisions that are involuntary because they are unduly influenced by improper
factors when the mental competency or capacity of the individuals making those decisonsis
not otherwise in dispute,’” relying on Smith, 812 F.2d at 1053. 1d. (quoting petitioners
briefs).

The Seventh Circuit disagreed, finding that the didtrict court “did exactly what
gppellants asked it to do” by ng whether Walker’s decision to forego legdl review was
the result of an “overbornewill.” Id. at 1254. It further observed that the petitioner’s
“notion that Waker’ s conditions of confinement rendered his decision involuntary seem[ed]
to fal within [the experts | stated concepts of ‘overborne will,”” which the district court
“found properly [focused] on the voluntary nature of Waker’sdecison.” Id. at 1254. In
addition, neither expert had found Walker’ s capacity to make a voluntary waiver affected by
any environmenta factor and that Waker himself had not expressed any “ serious concerns’
about his conditions of confinement. 1d. The Seventh Circuit found the digtrict court did
not clearly err by finding that Walker's decison was *‘in part based on the qudity of hislife
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due to the fact, not conditions, of confinement and the sheer lack of possibility of freedom
during hislifetime”” 1d.

D. Mr. Come’'s Decison

The Court finds that Mr. Comer’ s decison to waive hisright to habeas gpped and to
accept execution isvoluntary. In particular, it isthe product of arationa intellect and an
uncongrained will; it is not the result of an overborne will or the product of an impaired
s f-determination brought on by the exertion of any improper influences. See Smith, 812
F.2d at 1058-59; Groseclose v. Dutton, 594 F. Supp at 951.

The Court finds that Mr. Comer’s conditions of confinement have improved over the
past six months but those changes have not prompted Mr. Comer to forego the decision he
has consistently asserted and pursued acceptance of for over two years. The Court finds that
though his conditions have had some effect on his decision, they have not had a substantia
effect nor have they rendered his decison involuntary. See Smith, 632 F. Supp. at 506. The
Court’ s findings are supported by the credible and reliable evidence presented at the
competency hearing.

Dr. Johnson tegtified that she has

been unable to identify any coercion in his decison making. If anything,

people have been trying to push him in the other direction. | mean, there's

been alot of encouragement for him not to make thischoice. And | don't call

it pressure, but there' s been strong forces, you know, recommending that, and

Identifying that as an option for him. | have not seen anyone from the

correctiona sde, where his attorneys, or anyone ese, have not identified that

there are any other coercive forces.

(Id. a 821.) She concluded with the judgment: “I do think that thisis avoluntary decison on
his part.”

When asked to comment on Dr. Johnson's findings, Mr. Comer testified that he
believed that “[glhe got it right.” (R.T. 3/27/02 a 478.) He expounded and said:

No, shesad it right there. | livein aharsh conditions. Okay. | stay out of

trouble, now they’ re getting unharsh. But | was competent to pull my appeds

there and everything was voluntary.

| just -1 have ahard time seeing that cell making me [do] anything. Trust me, |
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wasin that cdl with the Plexiglas, they stuck me on the death watch pod for,

what, two months? No Plexiglas? Look at the cdll, it'sthe same damn cdll. |

go back, | don’'t have a-don’'t have adesk and | don't have astool. Okay. Isthat
bad? In your eyesisit bad? Inmy eyesit'snat, ‘ cause now | have more room

to run around there. | don’'t need adamn thing. Never--1 never ate there,
anyway. 1’d go over and eat on my bed. Matter of fact, that thing's barked me

in the--in the hip awhole lotta times when | run around there, soit' sablessng

to have gone.

(1d)
The Court finds Mr. Comer’s decision to waive his right to habeas appeal and proceed

with execution is voluntary and he has not been overborne by his conditions of confinement.

CONCLUSION

The Court’s own judgment that the decision to choose to accept execution isill-
conceived, and that it is unlikely that anyone would fredly abandon his right to appedal a desth
sentence, has been brought to bear by the compelling evidence that Mr. Comer’sdecisonis
competent and has been voluntarily made.

It is obvious that what is most important to Mr. Comer “is that he has the opportunity
to choose.” (R.T. 3/28/02 at 822.) He has made a competent and free choice, which “is
merdly an example of doing what you want to do, embodied in the word liberty.” Adkinsv.
Children’s Hosp., 261 U.S. 525, 568 (1923)(Holmes, J., dissenting). He should be afforded

that choice.”
Accordingly,
IT ISORDERED finding Petitioner Robert Charles Comer competent to terminate

2 On July 23, 2002, specia counsd filed the affidavit of Mr. Comer in which
he avers that he has read and discussed in detail with specia counsel the possible
implicationsof Ring v. Arizona, 122 S. Ct. 2428 (2002), on his sentence and appeal. (Dkt.
437.) Mr. Comer aso aversthat Ring's potentid effects on his sentence have not atered
his decison to waive further legd review. (1d.)

The Court is persuaded that Mr. Comer both understands the potentia effects of
Ring on his sentence and gpped and that he knowingly, intelligently and voluntarily waves
any potentia benefit of Ring on his sentence or apped.
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representation by habeas counsdl, subject to review on appesal, and to waive further lega
review of his habeas dams.

IT ISFURTHER ORDERED finding Petitioner Robert Charles Comer’s decisions
to terminate representation by habeas counsel and to waive further legd review, subject to
review on gpped, voluntary.

IT ISFURTHER ORDERED denying as moot Respondents motion to reconsider
the grant of use immunity. (Dkt. 401).

IT ISFURTHER ORDERED denying as moot habeas counsdl’ s continuing motion
to strike. (Dkt. 429).

IT ISFURTHER ORDERED granting the motion of habesas counsdl for a copy of
the ADOC madter file filed by specia counsdl. (Dkt. 430).

IT ISFURTHER ORDERED denying the motion of specia counsd to terminate
habeas counsdl pending appedl of thisdecision. (Dkt. 436).

IT ISFURTHER ORDERED entering judgment regarding the issues remanded to
this Court and closing the district court’ sfile in this matter, subject to gppedl.

DATED this _15" day of October, 2002.

/s Roslyn O. Slver
ROSLYN O. SILVER
United States Digtrict Judge
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