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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF ARI ZONA

MARI LYN BRYANT, individually
and on behal f of VI NCENT JAY
BRYANT; TOM BRYANT; JOSHUA
HOVER BRYANT: SONNY BRYANT:
and TEANCUM BRYANT,

No. ClV 98-1495 PCT RCB
ORDER

Pl aintiffs,
Vs.

THE UNI TED STATES OF AMERI CA;
BARBARA FRANC,

Def endant s.

N N N N N N N N N N N N N N

Plaintiffs have brought a claimagainst the United States
under the Federal Tort Cains Act (“FTCA’) based on an
incident that occurred October 9, 1997. On that date, Vincent
Bryant entered the Northern Navaj o Medical Center (“Medica
Center”), a federal hospital operated by Indian Health
Services (“IHS"), to have his wisdomteeth extracted; he
suffered irreversible brain damage during the dental
procedure. Plaintiffs base their FTCA claimon the all eged

negl i gence of several individuals, including Barbara Franc.
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Ms. Franc is a certified registered nurse anestheti st
(“CRNA"), and she adm ni stered the anesthesia during Vincent
Bryant’s procedure.

Pendi ng before the court are the parties’ cross-notions
for partial summary judgnment regarding Ms. Franc’s status as
an enpl oyee of the federal governnent. Plaintiffs nove for
summary judgnent that she was an enpl oyee of the United States
on Cctober 9, 1997, within the nmeaning of the FTCA. The
government, on the other hand, noves for summary judgnent that
Ms. Franc was a contractor with the United States as defined
by the FTCA and that therefore the governnent has not waived
its sovereign immunity with respect to her alleged negligence.
Having carefully consi dered the argunents raised, the court
will now rule on the matter.

I . BACKGROUND

On Cctober 9, 1997, Vincent Bryant entered the Mdical
Center, located in Shiprock, New Mexico, to have his w sdom
teeth extracted. (Pls.’ Statenment of Facts (“PSOF’") § 1.)
The Medical Center is a federal hospital operated by IHS.

(Ld. § 2.) Barbara Franc, a certified registered nurse
anesthetist (“CRNA"), adm nistered anesthesia to Vincent just
before the surgery and was assigned to nonitor his breathing
and vital signs before and during the surgery. (ld. ¥ 3.)
Dr. N Wiitney Janmes, an officer of the Conm ssioned Corps of
the United States Public Health Service (“PHS), was the oral
surgeon in charge of Vincent’s surgery. (ld. T 4.) Vincent
suffered irreversible brain damage during the denta

procedure. (lLd. T 5.)
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Ms. Franc executed a Professional Service Agreenment with
Nati onw de Medi cal Services, Inc. (“Nationwi de”) to serve as a
CRNA at various nedical facilities, effective Septenber 11,
1997. (ld. T 6; Pls.” Ex. B, Professional Service Agreenent.)
According to the Professional Service Agreement, M. Franc was
an i ndependent contractor with Nationw de, and Nationw de had
no interest in her day-to-day operations of actual delivery of
i ndi vi dual patient care. (Pls.” Ex. B, Professional Service
Agreenent.) Furthernmore, Ms. Franc herself believed that she
was an i ndependent contractor with Nationw de. (PSCF § 10.)

On February 1, 1996, PHS, represented by the Navajo Area
| HS, and Nati onwi de executed a Basic Ordering Agreenent
(“BOA"). (ld. T 12.) The BQA provided that Nati onw de woul d
supply CRNAs to nedical facilities under the jurisdiction of
the Navajo Area IHS. (Ld. 9 13.) It also provided that
Nat i onw de was an i ndependent contractor of the United States.
(1d. T 14.) On Septenber 11, 1997, the Medical Center issued
an Order for Supplies or Services under the BOA, securing the
provi sion of CRNA services by Ms. Franc. (lLd. ¥ 15.)

During her service at the Medical Center, M. Franc was
one of three CRNAs in the anesthesia departnent, along with
Hank Beckerhoff and Janes Stackhouse. (l1d. § 16.) M.

Becker hoff was the chief CRNA of the anesthesia departnent and
was responsible for scheduling the on-duty and on-call shifts
of the three CRNAs. (ld. 1Y 19-20.) Ms. Franc was the only
contract worker in the anesthesia department during her
service at the Medical Center. (ld. f 18.)

1. STANDARD OF REVI EW
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To grant summary judgnent, the court nust determ ne that
in the record before it there exists "no genuine issue as to
any material fact" and, thus, "that the noving party is
entitled to judgnent as a matter of law" Fed. R GCv. P
56(c). In determ ning whether to grant summary judgnment, the
court will viewthe facts and inferences fromthese facts in

the light nost favorable to the nonnoving party. Mtsushita

Elec. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. C

1348, 1356 (1986).
The nmere existence of sonme all eged factual dispute
between the parties will not defeat an otherw se properly

supported notion for summary judgnent; the requirenent is that

there be no genuine issue of material fact. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-48, 106 S. C. 2505,

2510 (1986). A material fact is any factual dispute that

m ght affect the outcone of the case under the governing
substantive law. I1d. at 248, 106 S. C. at 2510. A factual
di spute is genuine if the evidence is such that a reasonabl e
trier of fact could resolve the dispute in favor of the
nonnovi ng party. 1d. A party opposing a notion for sunmary

j udgnment cannot rest upon nere allegations or denials in the
pl eadi ngs or papers, but instead nust set forth specific facts
denonstrating a genuine issue for trial. See id. at 250, 106
S. . at 2511. Finally, if the nonnoving party's evidence is
nmerely colorable or is not significantly probative, a court

may grant summary judgnent. See, e.qg., California

Architectural Build. Prods.. Inc. v. Franciscan Ceram cs, 818

F.2d 1466, 1468 (9th Gir. 1987).

-4-
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L1l DI SCUSSI ON

Both parties have noved for sunmary judgnment on the issue
of whether on the date of the incident in question Ms. Franc
was an enpl oyee of the federal governnent or nerely an
i ndependent contractor.! The answer to this question is
determ native of whether the United States is |iable under the
FTCA for the alleged negligence of Ms. Franc.

A The FTCA' s | ndependent Contractor Exception

The FTCA contains a |limted waiver of the federal
government’s sovereign imunity, permtting individuals to sue
the United States “for injury or |loss of property, or personal
injury or death caused by the negligent or wongful act or
om ssion of any enployee of the Governnent while acting within
the scope of his office or enploynment.” 28 U S.C. 8§
1346(b)(1); see Carrillo v. United States, 5 F.3d 1302, 1304

(9th Gr. 1993). The FTCA defines the phrase “enpl oyee of the
government” to include “officers and enpl oyees of any federal
agency.” 28 U.S.C. 8 2671. The Act, however, expressly

provi des that independent contractors do not constitute

federal agencies or enployees. See id.; United States v.

Oleans, 425 U S. 807, 814, 96 S. C. 1971, 1976 (1976);
Carrillo, 5 F.3d at 1304. This exception to the United
States’ wai ver of sovereign inmmunity is known as the

i ndependent contractor exception. See Oleans, 425 U. S. at

! Under Fed. R Civ. P. 56(d), the court can grant
sumary adj udi cation on such a specific issue because it wll
narrow the issues remaining for trial. See Fed. R Cv. P.
56(d); FEirst Nat'l Ins. Co. v. F.D.1.C , 977 F. Supp. 1051,
1055 (S.D. Cal. 1997).

-5-
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814, 96 S. C. at 1976; Robb v. United States, 80 F.3d 884,

887 (4th Cr. 1996). Although state |aw governs the United
States’ substantive duties under the FTCA, a person’s status
as a contractor or an enployee of the federal governnent is

det er m ned under federal |aw Robb v. United States, 80 F.3d

884, 887 (4th Cr. 1996); Leone v. United States, 910 F.2d 46,

49 (2d Gr. 1990); see Logue v. United States, 412 U. S 521

528, 93 S. Ct. 2215, 2220 (1973).

Since the Suprene Court’s decisions in Logue and Ol eans,
courts have consistently held that the critical factor in
di stingui shing an enpl oyee of the federal governnment from an
i ndependent contractor is the federal governnent’s authority
to control and supervise the individual’s “detail ed physica

performance.” See Oleans, 425 U S. at 814, 96 S. C. at

1976; Logue, 412 U. S. at 528, 93 S. . at 2219; Linkous v.

United States, 142 F. 3d 271, 275 (5th G r. 1998); Robb, 80

F.3d at 887-88; Carrillo, 5 F.3d at 1304; Lilly v. Fieldstone,

876 F.2d 857, 858 (10th G r. 1989). |If the governnent

supervi ses the day-to-day operations of the individual, she is
considered a federal enployee for purposes of the FTCA. See
Oleans, 425 U.S. at 815, 96 S. &. at 1976; Carrillo, 5 F. 3d
at 1304; Lilly, 876 F.2d at 858. The nere fact that an

i ndi vi dual nust conply with federal standards and regul ati ons,
however, does not nmake her a federal enployee under the FTCA

See O leans, 425 U. S. at 815, 96 S. C. at 1976; Carrillo, 5

F.3d at 1304.
Several courts have consi dered the i ndependent contractor

exception in relation to physicians who have contracted with

-6-
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the United States to provide services. These courts have
unani nously held that such contract physicians are independent
contractors and not enpl oyees of the governnent. See, e.qg.,

Li nkous, 142 F.3d at 276-77, Robb, 80 F.3d at 893, Carrillo, 5
F.3d at 1305; Lilly, 876 F.2d at 859-60. The basic reasoning
behi nd these decisions is the governnent’s |ack of authority
to control the day-to-day operations of the physicians. See

Li nkous, 142 F.3d at 276-77; Robb, 80 F.3d at 889; Carrillo, 5

F.3d at 1304-05; Lilly, 876 F.2d at 860.
Sonme courts have noted that because a physician nust be
free to exercise his or her independent nedical judgnent when

rendering nedi cal services, the governnment cannot possibly

control his or her day-to-day operations. See Broussard v.

United States, 989 F.2d 171, 174-76 (5th Cir. 1993);: Lurch v.

United States, 719 F.2d 333, 337 (10th Cr. 1983). They have

in fact recogni zed that no professional required by a code of
ethics to exercise professional judgnent could ever be
consi dered an enpl oyee of the federal governnent under an

absolute strict control test. See Broussard, 989 F.2d at 175.

At | east one court has dealt with this dilema by determ ning

that the control test is not to be strictly applied, but

rat her the question of whether the governnment has control over
an individual’s day-to-day operations is but one factor in the
determ nation, though the nost critical factor. See id.

Anot her court has stated that in the case of such

prof essionals, a court nust “determ ne whether other evidence

mani fests an intent to make the professional an enpl oyee

subject to other fornms of control which are perm ssible.”

-7-
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Lilly, 876 F.2d at 859. Finally, another court has stated
that if the governnment |acks the power to directly control an
i ndi vi dual’ s day-to-day operations, a court should | ook at
other factors in considering the individual’s status as an
enpl oyee or independent contractor of the governnment. See

Li nkous, 142 F.3d at 275-76.

Though several courts have considered the independent
contractor exception in relation to physicians, the case | aw
with regard to CRNAs is nuch nore sparse. Only one published
deci si on di scusses application of the independent contractor
exception for a CRNA who has contracted with the United States
to provide health care services. That decision cones fromthe
United States Court of Appeals for the Tenth GCrcuit. See
Bird v. United States, 949 F.2d 1079 (10th Cr. 1991).

In Bird, the plaintiff brought suit under the FTCA
al l eging that negligence on the part of a CRNA, Bernard
Bul | on, as an enpl oyee of the federal governnent caused the
death of his wife. 1d. at 1080. The incident occurred at
W W Hastings Indian Hospital, a federally operated hospital
| ocated in Ckl ahoma. The plaintiff’s wife had died there
whi | e undergoi ng a caesari an section perfornmed by Dr. Wayne
Clairborne, MD., a governnent enployee. 1d. at 1080, 1082.
Bul l on was on duty and was the anesthetist assigned to that
procedure. 1d. at 1082. The evidence showed that he failed
to follow the proper standard of care in checking the nmachine
used for the procedure and as a result did not discover a
m sconnection in the breathing circuit. 1d. at 1083. This

m sconnection caused both of the patient’s lungs to rupture,

-8-
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which led to her death. 1d.

Due to a shortage of anesthesiol ogists, the hospital had
obtai ned Bul |l on through the placenment services of Jack
Ginovich & Associates, Inc. (“Ginovich”), as it had been
done on past occasions. |d. at 1080-81. The hospital paid
Ginovich a lunp sumw th the understanding that it would pay
Bullon. [d. at 1081. There was no witten agreenent between
t he governnent and Ginovich except as reflected in
requisition fornms for anesthesia services. However, there
were witten recitations that the governnment woul d not be
responsi bl e for the negligence of the “contractor”; that the
“vendor” woul d provide his own insurance; and that the
government woul d supply all necessary equi pnent. [d.

The Tenth G rcuit concluded that CRNA Bull on was an
enpl oyee of the governnment and not an independent contractor
wi thin the neaning of the FTCA. [d. at 1088. It noted that
it was not confronted “with the problem of applying control
rational e to physicians who under professional standards nust
reserve to thenselves free fromoutside control or supervision
full responsibility for professional decisions whether
enpl oyees or independent contractors.” 1d. at 1085. Contrary
to the situation presented by a physician, the court found:

Nurse Bull on was not a physician bound to exercise his
j udgnent i ndependently of a governnent supervisor. He
was not only subject to the rules and regul ations [of the
hospital] and, indeed, a statute placing himunder the
control and supervision of physician enployees of the
hospital, but he was under their actual control to the
extent they chose to exercise it.

Id. at 1086. The statute referred to by the Tenth Circuit was

an Gkl ahoma statute relating to CRNAs. The statute provided

-9-
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that CRNAs adm ni stering anesthesia were to be “under the
supervision of and in the inmedi ate presence of a physician
licensed to practice nedicine,” and that violation of this
rul e was puni shable as a m sdeneanor. |d. at 1081.
Furthernore, the rules and regul ations of the WW Hastings
| ndi an Hospital provided that anesthesia is “adm nistered
under the supervision of the surgeon,” and that “nurse
anesthetists are under the overall direction of the surgeon
responsi ble for the patient’s care.” [d. at 1081-82.
These regul ations also provided that in the event of a
di sagreenent between the surgeon and the anesthetist, the
i censed physician would make the final determnation. 1d. at
1081. The court further noted that all of the nedical experts
general ly agreed that CRNAs work under the direction of the
operating surgeon and that if a probl em concerni ng anesthesi a
ari ses, the surgeon’ s decisions and judgnment prevail over the
decision of the CRNA. See id. at 1082. The court concl uded
that a CRNA serving in a hospital in the circunstances under
whi ch CRNA Bul | on did, and under the |icense, supervision, and
control of a surgeon or physician anesthesiol ogi st as an
integral part of a governnent operating team is an enpl oyee
of the federal governnment for purposes of the FTCA. 1d. at
1088. The court further held that the governnent disclainer
of liability for the negligence of Bullon was “an ineffectual

provision as to one otherwi se determ ned to be an enpl oyee.”

ld. at 1087.
B. Was Franc an Enpl oyee or an | ndependent Contractor
of the Federal Governnment Wthin the Meaning of the
FTCA?

-10-
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The i ssue presented to the court is whether Barbara Franc
was acting as an enpl oyee or as an i ndependent contractor of
the federal governnment when she adm ni stered anesthesia to
Vincent Bryant. Both parties have raised several factors in
their briefs purportedly denonstrating that Franc was or was
not acting as an enpl oyee of the government. For instance,
Plaintiffs point out that Franc was paid hourly for her
services and not by project or job and that she maintained no
private office. The governnent, on the other hand, argues
that Franc and Nationw de, not the United States, was
responsi ble for maintaining liability insurance for her.

Wil e these and other factors nmay be relevant in resolving the
i ndependent contractor question, the critical factor in

di stingui shing an enpl oyee from an i ndependent contractor is
the federal governnment’s authority to control and supervise
the individual’s “detail ed physical performance” and “day-to-

day operations.” See Oleans, 425 U S. at 814, 96 S. . at

1976; Logue, 412 U S. at 528, 93 S. C. at 2219; Linkous, 142
F.3d at 275; Robb, 80 F.3d at 887-88; Carrillo, 5 F.3d at
1304; Lilly, 876 F.2d at 858. Accordingly, the court wll
begin by exam ning the United States’ |evel of control over
Franc.

1. United States’ Authority to Supervise and Control
the Day-to-Day Operations of Franc

Plaintiffs and the governnment dispute the |evel of
control the United States had over Franc’s day-to-day

operations at the Medical Center. The governnent argues that

-11-
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many of the facts relied upon by the Plaintiffs in this regard
only denonstrate “adm ni strative supervision,” which is
entirely different from supervision over Franc’'s day-t o-day
operations in adm ni stering anesthesia. For instance,
Plaintiffs rely on the fact that the chief CRNA approved and
signed Franc’s tinme records; that the chief CRNA schedul ed her
on-duty and on-call shifts; that she dressed in a uniform
provi ded by the governnment; and that she could not sel ect
whi ch patients to treat. The governnment contends that the
Medi cal Center’s control over adm nistrative questions such as
scheduling and dress is irrelevant to the question of control
for purposes of the FTCA

The court agrees with the governnent that in determ ning
the level of control in relation to the FTCA s i ndependent
contractor exception, it is the governnent’s control over
Franc’s actual adm nistration of anesthesia and not control
over “peripheral, admnistrative acts relating to such

activity” that is relevant. See Robb, 80 F.3d at 889 (citing

Wod v. United States, 671 F.2d 825, 832 (4th Cir. 1982)); see
also Carrillo, 5 F.3d at 1305 (enphasi zing that while federal

hospital controlled contract physician’s admnistrative duties
and the hours he would see patients, the hospital had no
control over his practice of nmedicine, i.e., his activity of

di agnosing and treating patients). Accordingly, the court
will focus on the Medical Center’s authority to supervise
Franc’s detail ed physical performance in adm nistering
anesthesia to patients on a daily basis.

The court next notes the governnment’s reliance on

-12-
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| anguage in the BOA between Navajo Area |IHS and Nati onw de
that the BOA constituted a “nonpersonal services contract,” as
defined in Federal Acquisition Regulation 37.101, “under which
t he professional services rendered by the Contractor are
rendered in its capacity as an independent contractor.” (See
Pls.” Ex. D, Basic Ordering Agreenent, at 10.) The BOA goes
on to state as foll ows:
The Governnment may evaluate the quality of professiona
and adm nistrative services provided, but retains no
control over professional aspects of the services
rendered, including by exanple, the Contractor’s
pr of essi onal nedi cal judgnent, diagnosis, or specific
medi cal treatnments. The Contractor shall be solely
liable for and expressly agrees to indemify the
Governnment with respect to any liability producing acts
or omssions by it or by its enployees or agents.
(Ld.) The governnent argues that because of this |anguage in
the BOA, the ultimte purchase order for CRNA services at the
Medi cal Center that led to Franc’s rendering of services was
outside the paraneters of an enpl oyer-enpl oyee rel ati onshi p.
In contrast, Plaintiffs contend that the reliance on the
“nonpersonal services contract” |anguage found in the BOA
constitutes an attenpt by the governnent to convince the court
that it did not supervise or control Franc’s day-to-day
operations because it says it did not, even though the
undi sputed facts clearly denonstrate the presence of such
supervi sion and control.
The court does not find the | anguage in the BOA
identifying the agreenent to be a nonpersonal services
contract dispositive of the issue of control over Franc.

Though the BOA may provide sone evidence of the governnent’s

authority to supervise and control Franc’s day-to-day

-13-
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operations, the court finds that other circunstances can still
dictate a finding that Franc was an enpl oyee of the federal
government. |If the policies and procedures of the Mdical
Center and the Medical Center’s actual relationship with Franc
denonstrate supervision and control over her day-to-day
operations as a CRNA, the court finds that she nust still be
consi dered an enpl oyee of the governnent.
Accordingly, the issue before the court is whether the
Medi cal Center, through federal enployees, had the authority
to control and supervise Franc’s daily activities in
adm ni stering anesthesia. Plaintiffs claimthat the
undi sput ed evi dence denonstrates such authority on the part of
federal enployees, particularly surgeons, working at the
hospital. Plaintiffs cite three general pieces of evidence in
support of this claim First, they cite a New Mexico statute
governing the activities of CRNAs in the state. The statute
provi des as foll ows:
Certified registered nurse anesthetists shall function
under the direction of and in collaboration with a
I i censed physician, osteopathic physician, dentist, or
podi atrist licensed in New Mexico . . . in performng the
advanced practice of nurse anesthesia care. As used in
this subsection, “collaboration” nmeans the process in
which a certified registered nurse anesthetist functions
jointly with a |icensed physician, osteopathic physician,
dentist, or podiatrist licensed in New Mexico . . . to
deliver health care services within the scope of the
certified registered nurse anesthetist’s experti se.
“Col | aboration” includes systematic formal planning and
eval uati on between the professionals involved in the
col | aborative practice arrangenents.
N.M Stat. Ann. 8 61-3-23.3(C). Plaintiffs argue that based
on this statute a CRNA may not function independently of the

oper ati ng surgeon.

-14 -
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Plaintiffs next cite two provisions contained in the
Medi cal Center’s policy and procedure manual for the
anest hesia departnment. The first provision relates directly
to CRNAs and states as foll ows:

Qualified CRNAs who staff the Anesthesia Departnent shal

provi de anesthesia care in collaboration with the Chief

of the Anesthesia Departnent. In his/her physical
absence, imrediate clinical supervisory responsibility
for qualified CRNAs perform ng an anesthetic rests with

t he surgeon or obstetrician responsible for the patient’s

care.

(Pl's.” Ex. F, Shiprock Service Unit Policy and Procedure, at
I11.A) The second provision generally prohibits any

oper ati ng/ anest hesia team from consi sting entirely of non-
physicians. (ld. at I11.C ) According to Plaintiffs, these
two provisions denonstrate that the Medical Center requires a
physi cian to control and supervi se CRNAs.

Finally, Plaintiffs argue that circunstances arising
during Vincent Bryant’s surgery denonstrate Dr. Janmes’ contro
over Franc. Specifically, Dr. Janmes testified during his
deposition that twi ce during the surgery he instructed Franc
to give oxygen to Vincent, and both times Franc conplied even
t hough she asserted that oxygen was not needed. (Pls.’” Ex. A
Depo. of N Witney Janes, D.D.S., at 96-97, 108-09.)

The governnent disputes the evidence cited by the
Plaintiffs and proffers evidence of its own in support of its
assertion that federal enployees did not control or supervise
Franc’ s day-to-day operations as a nurse anesthetist. First,

t he governnent offers the affidavit of Hank Beckerhoff, a CRNA

at the Medical Center, in support of an argument that to the

-15-
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extent a CRNAis required to function at the direction of a
surgeon, this requirenent nmeans only that a CRNA cannot choose
his or her own patients and i nstead adm ni sters anesthesia to
a patient when directed by a surgeon. (Aff. of Werner “Hank”
Beckerhoff § 16.) The governnent argues that while a surgeon
has control over the patient and surgery, he or she does not
have control over the detailed activities of the CRNA in

adm ni stering anesthesia. (See id.)

The governnent next asserts that despite the provisions
cited by the Plaintiffs, clinical supervision over CRNAs has
not been the practice or policy of the Medical Center. (See
id. § 15.) Gordon R Neufeld, MD., the Chair of the
Depart ment of Anesthesia at the Medical Center, attests that
the Medical Center does not require detailed and cl ose
supervision of CRNAs. (Aff. of Gordon R Neufeld, MD., T 7.)

The governnment next proffers evidence that CRNAs working
in the Medical Center are independent practitioners. (Aff. of
Beckerhoff 91 3, 7; Aff. of Neufeld 1 1.) In his affidavit,
Dr. Neufeld states that Franc was granted hospital privileges
by the Medical Center to function independently and to conduct
general and regional anesthesia as well as nonitored
anest hesia care for unconplicated surgeries in healthy
patients without consulting an M D. anesthesiol ogist. (Aff.
of Neufeld Y 5.)

Finally, the government argues that |ike physicians,
CRNAs are bound by professional standards of care. (Aff. of
Beckerhoff § 10.) According to the governnent, CRNAs exercise

i ndependent nedical judgnment, and if a dispute arises between
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a surgeon and a CRNA regarding the course of treatnent to
follow, the CRNA can wthdraw fromthe case in the absence of
energency if in his or her professional judgnment it is in the
best interests of the patient. (Aff. of Neufeld Y 8-9.)
Havi ng consi dered the parties argunents and the evi dence
of record, the court finds that no reasonable trier of fact
coul d reach any conclusion other than that federal enployees,
particul arly surgeons, supervised and controlled Franc' s day-
to-day activities in adm nistering anesthesia. The government
argues that the circunstances of this case are distinguishable
fromthose in Bird because the Okl ahonma statute expressly
required CRNAs to function under the supervision of a
physi ci an, while the New Mexico statute only requires CRNAs to
function under the direction of and in collaboration with the
operating surgeon. The court does not find a materi al
di fference between one’s authenticity to “supervise” and one’s
authority to “direct”. Each involves a level of control which
is dispositive here. Furthernore, the court finds two other
pi eces of evidence which seal the dispositive character of the
gquestion regarding the |level of control exerted over Franc.
First, the witten policy and procedure of the Medi cal
Center required either the chief anesthesiologist or the
operating surgeon to exercise imediate clinical supervision
over CRNAs, including Franc. |In response to this provision,
t he governnent only offers the affidavit of M. Beckerhoff, in
whi ch he sinply states that this was not the policy and
procedure of the Medical Center. The governnent argues that

Dr. Neufeld nodified this policy when he becane the chief of
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t he anest hesi ol ogy department, but it proffers no evidence as
to when or how Dr. Neufeld did so. In fact, in his affidavit
Dr. Neufeld hinmself appeared to concede the presence of sone
clinical supervision over CRNAs. He only asserted that such
supervi sion “does not involve hands on, mnute to mnute, over
t he shoul der m cro managenent of the case.” (Aff. of Neufeld
1 7.) The evidence of record denonstrates that at the tinme of
the incident in question, the Medical Center had a witten
policy requiring inmediate clinical supervision over CRNAs.

Second, the evidence relating to the events of the
particul ar procedure in question denonstrate that Dr. Janes
exerted control over Franc's activities as a CRNA. Dr. Janes
testified that during the procedure he noted that the bl ood
com ng out of Vincent Bryant’s nouth | ooked darker than it
shoul d have been. Accordingly, he told Franc that they needed
to oxygenate the patient. According to Dr. Janes, Franc
rebutted himby saying that Vincent was fine and that he
| ooked that way when he cane in, but Dr. Janes told her again
in response that nore oxygen was needed, and Franc thereafter
conplied. (See Depo. of Janes at 96-97, 108-09.) This sort
of colloquy took place on two occasions during the procedure,
and both tinmes Franc conplied with Dr. Janes’ instruction and
adm ni stered the oxygen.

The governnent argues that Dr. Janes’ testinony nerely
denonstrates requests on his part for Franc to perform an act
within her specialty, i.e., admnistering oxygen. The
government asserts that such requests and conpliance on the

part of Franc only denonstrate Dr. Janmes’ control over the
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common goal of a successful outconme and not the nethod and
manner of how Franc performed her activities as a CRNA

However the governnent characterizes Dr. James
instructions, the evidence clearly denonstrates that Dr. Janes
was in control of the activities of Franc during the surgical
procedure. Though Franc used her expertise as a CRNA in
adm ni stering the oxygen, she engaged in this activity only at
the express direction of Dr. James. It is precisely this type
of control over Franc’s activities as a CRNA that denonstrates
her status as an enpl oyee of the federal governnent.

The governnent argues that |ike the physicians in

Carrillo, Robb, and other cases, Franc, as a CRNA, was

obligated to exercise her independent professional judgnent
when engaging in her activities as a nurse anestheti st.
However, the evidence proffered by the governnment in this
regard denonstrates that a CRNA's ability to exercise his or
her professional judgnment is |imted:
The directions or requests of the operating physician or
surgeon woul d be accommodat ed by the anesthesi a provider
(Anest hesiologist or CRNA) in so far as they are
conpati ble with the guidelines and standards of safe
anesthesia practice. |If a conflict of opinion arose, the
anest hesi a provider could either seek additional
anest hesia and/or medical consults in an attenpt to
resolve the conflict, or, in the absence of an energency
wi t hdraw fromthe case
(Aff. of Neufeld 1 8.) In other words, so long as the
directions of the surgeon conply with standards of safe
anesthesia practice, a CRNA is obligated to follow those
directions even if he or she disagrees. This standard
descri bes precisely the situation that occurred between Dr.

Janmes and Ms. Franc during the surgical procedure in question.
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Furthernore, even if the CRNA determ nes that the surgeon’s
directions do not conply with safe anesthesia practice, he or
she can only withdraw fromthe case and cannot overturn the
surgeon’ s deci si on.

As in Bird, the undisputed evidence of record
denonstrates that CRNA Franc was subject to the supervision
and control of operating surgeons when engagi ng in her
activities as a nurse anesthetist. Unlike a physician, her

actions in adm nistering anesthesia were subject to the

control of federal enployees. O . Carrillo, 5 F.3d at 1305
(hol ding that a physician’s actions in diagnosing and treating
patients were not subject to government control). In fact,
the events of the surgical procedure in question denonstrate
that Dr. James exercised such control over M. Franc.

2. Addi ti onal Factors Relating to | ndependent
Contractor Exception

In addition to disputing the |Ievel of governnment control
over Franc’s activities as a nurse anesthetist, both parties
cite additional factors that purportedly support their
concl usi ons regarding Franc’s enpl oynent status. Although
courts have agreed that the governnent’s control over the
tortfeasor’s day-to-day operations is the critical factor in
determining his or her status as an enpl oyee or independent
contractor, some courts have set forth additional factors
relevant to the determ nation. These factors include: (1)
whet her or not the one enployed is engaged in a distinct
occupation or business; (2) the kind of occupation; (3) the

skill required in that occupation; (4) whether the enployer or

-20 -




© 00 N oo o B~ W N PP

N N RN N NN N N N DN R B RB R R R R R p
0 N o O R W N RBP O © o N o o W N Rk O

wor kman supplies the equi pnent and place of work; (5) length
of time for which the person is enployed; (6) whether paynent
is by the time or by the job; (7) whether the work is part of
t he enpl oyer’s regul ar business; (8) whether the parties
believe they are creating the relation of naster and servant;
(9) whether the principal is in business; (10) who provides
liability insurance; (11) whether federal regulations prohibit
federal enployees from performng such contracts; and (12)
whet her the individual has the authority to subcontract to

ot her s. See Linkous, 142 F.3d at 276; WIIl v. United States,

60 F.3d 656, 659 (9th Gr. 1995); Lilly, 876 F.2d at 859.

Plaintiffs argue that Franc was paid hourly for her
services and agreed to work for the Medical Center for two
nmonths. They also rely on the fact that Franc maintained no
private office and treated no private patients and that she
only used equi pnment supplied by the Medical Center. The
government, on the other hand, argues that Franc and
Nati onwi de were responsi bl e for maintaining professional
liability insurance for her.

The factors cited by the parties cut both ways, sone
supporting the Plaintiffs’ position and others supporting the
position of the governnent. To the extent the governnment
contends that Franc’s duty to provide her own liability
insurance is itself dispositive of the independent contractor
issue, the case law it cites in support thereof belies any
such contention. The case | aw denonstrates only that the
identity of the purchaser of liability insurance is one factor

that courts may consider in determning an individual’'s status
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as an i ndependent contractor or enployee. See Robb, 80 F. 3d

at 894: Lurch, 719 F.2d at 338; Norton v. Mirphy, 661 F.2d

882, 884 (10th GCir. 1981); Linb v. United States, 852 F. Supp

50, 53 (D.D.C. 1994).

3. Concl usi on

Wil e other factors cited by the parties cut both ways,
the issue of control is the critical factor in analyzing the

i ndependent contractor exception. See Carrillo, 5 F. 3d at

1304. The undi sputed evi dence denonstrates that federal
enpl oyees, particularly surgeons working at the Medi cal
Center, had the authority to supervise the nmethod and manner
of Franc’s day-to-day activities as a nurse anesthetist.
Accordingly, the court finds that Plaintiffs are entitled to
partial summary judgnent that Franc was acting as an enpl oyee
of the federal governnent within the neaning of the FTCA
during Vincent Bryant’s surgical procedure. The governnent is
therefore |iable under the FTCA for any negligence on Franc’s
part during the procedure.
C. Governnment’s Vicarious Liability for Franc’s Actions
In the joint case managenent plan filed wth the court,
the Plaintiffs asserted that the governnent is directly liable
for the negligence of Franc as her enployer and cited Bird in
support thereof. Plaintiffs further asserted that even if
Franc is an independent contractor, the governnent is
vicariously liable for her negligence because Dr. Janes, as
the operating surgeon, is vicariously liable. The court’s
di scussion up to this point has dealt solely with the first

assertion, i.e., that Franc was an enpl oyee of the federal
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government. In their notion for partial summary judgnent,
Plaintiffs only noved for summary judgnment on this issue. In
its response and cross-notion for partial summary judgnent,

t he governnment noved for partial sunmary judgnment “for the
reason that Barbara Franc was a contractor or subcontractor of
an [sic] contractor with the United States, as defined by 28
US. C 8 2671 of the Federal Tort O ains Act (FTCA)

Therefore, the United States has not waived sovereign immunity
with respect to her alleged negligence.” Though discussing
the issue in its cross-notion for partial summary judgnent,

t he governnent did not explicitly nove for summary judgment on
the issue of vicarious liability. Plaintiffs noted as nmuch in
their response to the governnent’s cross-notion. In its reply
brief in support of its cross-notion for partial sunmary

j udgnment, however, the governnent explicitly requested sunmary
judgnent on any clains of vicarious liability. The governnment
argues that Plaintiffs’ exclusive renedy is against the United
States, and that the United States has only waived its
sovereign imunity for the negligent acts or om ssions of
federal enpl oyees.

Plaintiffs’ assertion of vicarious liability on the
governnment’s part for the negligence of Franc is an
alternative theory of liability to their argunent that she was
an enpl oyee of the federal governnent. Because the court has
al ready determ ned that Franc was an enpl oyee of the
governnment, it need not consider the alternative theory of
l[iability. Accordingly, the court need not consider the

governnment’s notion for partial summary judgnment on the
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vicarious liability clains, nor whether the governnent
properly noved for summary judgnent on this issue.
| T 1S ORDERED granting Plaintiffs’ Mtion for Parti al
Summary Judgnent (regarding Barbara Franc’s status as an
enpl oyee of the United States), filed June 9, 1999 (doc. 53).
| T 1S FURTHER ORDERED denyi ng Def endant’s Mbdtion for
Partial Summary Judgnent, filed Septenber 9, 1999 (doc. 85).
| T 1S FURTHER ORDERED denyi ng Defendant’s Partial Mtion
for Summary Judgnent, filed Cctober 25, 1999 (doc. 113).
DATED this ___ day of January, 2000.

Robert C. Broonfield
United States District Judge

Copi es to counsel of record
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