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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Ford Motor Company, No. CV-02-1100-PCT-PGR

Plaintiff, ORDER

vs.

)

)

)

)

)

)

)
Joe R. Todocheene and Mary )
Todocheene, as the surviving )
natural parents of Esther )
Todocheene, deceased; Tribal )
Court in and for the Navajo }
Nation; and the Honorable )
Leroy S. Bedonie, )
)

)

)

)

Defendants.

This is an action for declaratory and injunctive relief
filed by plaintiff Ford Motor Company {(hereinafter “Ford”)
against defendants Joe and Mary Todocheene as the surviving
natural parents of Esther Todocheene {(hereinafter “Todocheenes”),
the District Courts of the Navajo Nation {(hereinafter “tribal
court”)} and the Honorable Leroy S. Bedonie, a tribal court judge

of the Navajo Nation®! (hereinafter “Judge Bedonie”). The

! appearing on behalf of the Navajo Nation District Court and Judge Bedonie

is Marcelino Geomez, from the Navajo Nation Department of Justice. Mr. Gomez was
careful to point out at oral argument that he represents the court of the Navajo
Nation, and is not appearing to defend the specific decisions of the court.

G
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Complaint alleges that Judge Bedonie, as a sitting judge, on
behalf of the District Courts of the Navajoc Nation, exceeded the
limits of the court's jurisdiction in a tribal court action
involving the Todocheenes as plaintiffs and Ford as a defendant.
Pending before this Court is Ford’'s Motion for Preliminary
Injunctiomn.

FACTUAL HISTORY

On June 8, 1998, Esther Todocheene (hereinafter “the
decedent”), while employed as a law enforcement officer with the
Navajo Department of Public Safety {(hereinafter “Navajo DPS*),
was inveolved in a one car motor vehicle accident which occurred
on the Navajo reservation. She was driving a Navajo DPS Ford
Expedition.

The accident occurred on a dirt road on Navajo land in
the state of Utah?. As presented to this Court, the road is a
reservation road maintained by the Navajo Nation. There is no
federal or state right-of-way, nor is it on non-Indian fee land.
The parties do not contest this characterization of the road's
status.

When the incident occurred, the Ford Expedition rolled and
the decedent was ejected from the car. She was fatally injured.
The exact cause of the roll-over and ejection are in dispute.
Ford claims the decedent was not wearing her seatbelt at the time

the vehicle rolled. The Todocheenes contend that the Ford

2 Although the accident actually occurred in Utah, Ford explains this

matter was filed in the District of Arizona because the underlying tribal court
action was filed in a Navajo tribal court located in Arizona.

-2 -
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Expedition was defective and, in particular, the seatbelt was not
working properly.

PROCEDURAL HISTORY

On april 21, 2000, the Todocheenes filed a product liability
lawsuit against Ford in the Tuba City Division of the Navajo
Tribal Court. The Complaint alleges the Ford Expedition driven
by decedent was defective and unreasonably dangerous in design or
manufacture. The Ford Expedition was designed and manufactured
by Ford in Michigan.

On June 13, 2000, Ford filed an Answer to the Complaint in
tribal court denying the Expedition was defective and
unreasonably dangerous in design or manufacture. In addition,
the Answer alleged the tribal court lacked both subject matter
and personal jurisdiction over the claims against Ford.

On May 25, 2000, Ford improperly removed the tribal court
action to federal court on the basis of diversity. The matter
was assigned to the Honorable Earl H. Carrell, United States
District Court Judge, District of Arizona. On June 13, 2000, the
Todocheenes filed a Motion to Dismiss the matter from federal
court arguing the federal court lacked subject matter
jurisdiction.

On June 27, 2000, the tribal court transferred the action
from the Tuba City Judicial District to the Kayenta Judicial

District, where it remains pending before Judge Bedonie.’®

3 It is unclear to this Court if the transfer occurred pursuant to motion

or sua sponte as this Court does not have the entire tribal court record before
it.
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While the matter was pending before Judge Carroll, Ford
filed a Motion to Dismiss in tribal court for lack of subject
matter and personal jurisdiction on November 21, 2000.! While
the Motion to Dismiss was pending in tribal court, Judge Carroll
issued an Order remanding the case to tribal court on December
20, 2000, Judge Carroll reasoned removal was improper because 28
U.S5.C. § 1l441(a), the basis for Ford’'s removal, is not applicable
to tribal courts - only state courts.

On January 9, 2001, Judge Bedonie issued an Order denying
Ford’'s Motion to Dismiss. Judge Bedonie concluded Ford submitted
itself to tribal court jurisdiction by filing an Answer in Navajo
Tribal Court.

Subsequently, the United States Supreme Court rendered an
opinion in Nevada v. Hicks. 533 U.S. 353, 121 s§.Ct. 2304 (2001).
Ford believed Hicks “conclusively shows that this court [tribal
court] may not exercise jurisdiction over Ford.” Accordingly,
Ford moved for reconsideration of its Motion to Dismiss, relying
on the Hicks decision.

On May 16, 2002, Judge Bedonie denied Ford'’'s Motion for
Reconsideration. Relying on the Navajo Nation Code, he stated
that the tribal court had subject matter jurisdiction “over tort

cases pursuant to its ‘Courts and Procedure’ statute that focuses

4 The Court notes that the matter was transferred to a different district
within the tribal court system and Ford filed its Motion to Dismiss in tribal
court after the matter had been removed but before it had been remanded. It is
uncertain how Ford sought to dismiss an action in tribal court, which Ford
removed and was pending in federal court. What was left for the tribal court
to dismiss? Similarly, it would seem there was ne case for the tribal court to
transfer.
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on damages for injuries.”’ Further, the tribal court asserted
that the Navajo Long-Arm Civil Jurisdiction and Service of
Process Act conferred jurisdiction.® More specifically, Judge
Bedonie held,

Although this Court [tribal court] asserts

jurisdiction over Ford based on the contacts

with Ford's subsidiary, Ford Credit, anyone

in the chain o¢f distribution, from parts

manufacturer to retailer, is liable in

products liability suits. 1In this case, Ford

Credit is an agent of Ford and, thus, they

are the same company.

Judge Bedonie aptly noted that this was a "case of first
impression" recognizing the absence of federal statutory and case
law limiting tribal civil jurisdiction over "non-Indians" on
reservation lands that are not fee lands or rights-of-way.

Ford filed a Verified Complaint for injunctive and
declaratory relief in this Court on June 13, 2002. Ford's
Complaint seeks a restraining order against the Todocheenes,
Judge Bedonie, and the District Courts of the Navajo Nation until
this Court declares whether or not the tribal court has
jurisdiction to hear the Todocheenes' lawsuit. Initially, Ford
argued that because Judge Bedonie had scheduled a Pretrial

Conference, a trial date might be imminent and trying the matter

would cause irreparable harm.

> The statute upon which Judge Bedonie relies does not reference subject
matter jurisdiction., Nation Code tit. 7 § 701 {(A)-(D). Rather § 701 addresses
the form and content of civil judgments. *In all civil cases, judgment shall
consist of. . . .* Nation Code tit. 7 § 701(A) (1995).

é Judge Bedonie relied on the recently passed Long-Arm Civil Jurisdiction

and Service of Process Act. Nation Code tit. 7 § 253(a)(C){4). The Tribal
Council passed this statute on or about January 24, 2001. Neither the statute
nor Judge Bedonie mention retroactivity even though the tribal court lawsuit was
filed on April 21, 2000.
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This Court heard arguments on the Motion for Temporary
Restraining Order on June 18, 2002 and declined to enter a
restraining order at that time. An impending Pretrial Conference
with no specific trial date set in tribal court, was insufficient
to warrant a finding of irreparable harm under Ninth Circuit
precedent. See Arcamuzi v. Continental Air Lines, Inc. 819 F.2d
935 (9th Cir. 1987). In addition, sufficient likelihood of
success on the merits was questionable since Ford acknowledged it
did not exhaust tribal court remedies. The matter was scheduled
for a hearing on the Motion for Preliminary Injunction and the
parties were given an opportunity to fully brief the issues
presented. On July 12, 2002 a hearing on the Motion for
Preliminary Injunction took place and the matter was taken under
advisement. The following sets forth the Court’s opinion on the
Motion for Preliminary Injunction.

DISCUSSION

A. Standard Governing Praliminary Injunctive Relief

In determining whether to grant preliminary injunctive
relief, the Ninth Circuit traditionally considers: (1) the
likelihood of success on the merits; (2) the possibility of
irreversible injury absent an injunction; (3} the balance of
harms; and (4) where appropriate, the public interest. See
United States v. Nutri-cology Inc., 982 F.2d 394, 398 (9th Cir.
1992); see also United States v. Odessa Union Warehouse Co-op.,
833 F.2d 172, 174 (9th Cir. 1987); Caribbean Marine Serv. Co. v.
Baldridge, 844 F.2d4 668, 674 (9th Cir. 1988) (a court must
consider public interest in balancing hardships when public

interest might be affected.)
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More recently, the Ninth Circuit has narrowed the
traditional test for preliminary injunctive relief and only
requires a party to demonstrate either (1) a combination of
probable success on the merits and the possibility of irreparable
harm, or (2) that serious questions are raised and the balance of
hardships tips in its favor. See Arcamuzi v. Continental
Airlines, Inc., 819 F.2d 935, 937 (9*" Cir. 1987). “"These two
formulations represent two points on a sliding scale in which the
required degree of irreparable harm increases as the probability
of success decreases." Qakland Tribune, Inc. v. Chronicle
Publishing Co., 762 F.2d 1374, 1376 (9th Cir. 1985).

In rendering its decision, this Court has given great weight
to the public interest in addition to considering the likelihood
of success on the merits and the possibility of irreparable harm.

B. District Court Jurigdiction

There are three primary means for initiating federal court
actions over controversies involving tribes and their members
which arise in Indian country: federal question jurisdiction
under 28 U.S.C. § 1331; diversity jurisdiction under 28 U.S.C. §
1332; and 28 U.8.C. § 1362 which is only available to Indian
tribes.’ Ford‘s Complaint asserts jurisdiction on the basis of
28 U.S8.C. §§ 1331, 1332, 1343 and 2201.

This Court has jurisdiction pursuant to § 1331. See
National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845, 852,
105 8. Ct. 2447, 2451 (1985). *[T]lhe question whether an Indian

tribe retains the power to compel a non-Indian property owner to

7 Ford does not assert jurisdiction under 28 U.S.C. § 1362, as it only

applies to tribes acting as plaintiffs.

-7 -
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submit to the civil jurisdiction of a tribal court is one that
must be answered by reference to federal law and is a 'federal
question’ under § 1331. Id; see also Strate v. A-1 Contractors,
520 U.S. 438, 448, 117 8. Ct. 1404, 1411 (1997).

C. Tribal Court Jurisdiction

As will be more fully discussed below, the Hicks Court
specifically left "open the question of tribal-court jurisdiction
over nonmember defendants in general." 533 U.S. 353, 358 n. 2,
121 s,Ct. 2304, 2309 n. 2 (2001). Since the Supreme Court left
that particular question open, this Court must now determine if
Ford, a nonmember of the Navajo Nation, should be subject to the
jurisdiction of the District Courts of the Navajo Nation.

Assessing tribal court jurisdiction in this case is a
complicated process. In undertaking this task, this Court will
initially provide a summary of the relevant case law. Next, the
Court will provide an analysis under the jurisdictional
exceptions set forth in Montana v United States. 450 U.S. 544,
101 s.Ct. 1245 (1981). Finally, the Court will address the issue
of exhaustion as it relates to this case.

1. Governing Case Law

The United States Supreme Court has repeatedly recognized
the federal government‘’s long-standing policy of encouraging
tribal self-government. See e.g. Iowa Mutual Ins. Co. V.
LaPlante, 480 U.S. 9, 107 s8.Ct. 971 (1987); Three Affiliated
Tribes v. World Engineering, 476 U.S. 877, 8350, 106 S.Ct. 2305,
2313 (1986); Merrion v. Jicarlla Apache Tribe, 455 U.S. 130, 138
n. 5, 102 S.Ct. 894, 902, n. 5 (1982); williams v. Lee, 358 U.S.

217, 220-21, 79 §.Ct. 269, 270-71 (1959). This policy is

-8 -
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intended to reflect the Indian tribes' sovereignty over both
their members and their territory to the extent that sovereignty
has not been withdrawn by federal statute or treaty. See Iowa
Mutual, 480 U.S. at 14, 107 S.Ct. at 975. Congress has not
enacted any federal statute nor is a treaty in place dictating
the appropriate forum for adjudicating matters involving civil
disputes between Indians and non-Indians in Indian Country.

Thus, whether a tribal court has the power to exercise
civil-subject matter jurisdiction over non-Indians is not
automatically foreclosed. See Nevada v. Hicks, 533 U.S. 353,
358, n. 2, 121 s.Ct. 2304, 2309, n. 2 (2001}; see also National
Farmers Union, 471 U.S5. at 855-66, 105 S.Ct. at 2453. The
existence and scope of a tribal court’'s jurisdiction requires an
in-depth examination of tribal sovereignty, the extent to which
that sovereignty has been altered, divested, or diminished, in
addition to a detailed study of relevant statutes, Executive
Branch policy as embodied in treaties and elsewhere, and
administrative and judicial decisions. National Farmers Union,
471 U.S. at 855-548, 105 S.Ct. at 2453-54,

Montana v. United States is the landmark case addressing
tribal civil jurisdiction over nonmembers. 450 U.S§. 544, 101
S.Ct. 1245 (1981l). Montana involved, in part, a claim by the
United States and the Crow Tribe that the tribe possessed
exclusive jurisdiction within its reservation to regulate
nonmember hunting and fishing on nonmember owned fee lands. 450
U.Ss. at 547, 101 S.Ct. at 1249. Finding no express treaty or
statutory right to such regulatory authority, the Supreme Court

cited Oliphant v. Sugquamish Indian Tribe, for the “general

-9 -

3:02¢v1100 #19 Page 9/40



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

proposition that the inherent sovereign powers of an Indian tribe
do not extend to the activities of nonmembers of the tribe.” Id.
at 565, 101 S.Ct. at 1258, citing, Oliphant v. Suguamish Indian
Tribe, 435 U.S. 191, 98 §.Ct. 1Cll (1978). The Supreme Court,
however, identified two possible exceptions to the “general
proposition®: (1) *“[a] tribe may regulate, through taxation,
licensing, or other means, the activities of nonmembers who enter
into consensual relaticnships with the tribe or its members,
through commercial dealing, contracts, leases, or other
arrangements”; and (2) “[a] tribe may also retain inherent power
to exercise civil authority over the conduct of non-Indians on
fee lands within its reservation when that conduct threatens or
has some direct effect on the political integrity, the economic
security, or the health or welfare of the tribe.* Id. at 565-66,
101 S.Ct. at 1258-59.

Ultimately, the Court held that neither of the two
exceptions applied to the facts presented in Meontana, and the
tribe lacked the authority to regulate hunting and fishing by
non-Indians on land within the tribe’s reservations owned in fee
simple by non-Indians. See id.

In National Farmers Union v. Crow Tribe, a Crow Indian minor
was struck by a motorcycle in the parking lot of a school located
within the Crow Indian Reservation but on land owned by the State
of Montana. 471 U.S. 845, 847-48, 105 S.Ct. 2447, 2449 (1985).
The plaintiff initiated a lawsuit in the Crow Tribal Court
against the school district, a political subdivision of the
State. See id. Default was entered pursuant to the rules of the

tribal court, and a judgment was entered against the school

- 10 -
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district. See National Farmers Union Ins. Co., 471 U.S. at 847-
48, 105 S.Ct. at 24495.

Subsequently, the school district filed a verified Complaint
and a Motion for Temporary Restraining Order in the District
Court for the District of Montana. See id. The Complaint named
as defendants the Crow Tribe of Indians, the Tribal Council, the
Tribal Court, judges of the court, and the Chairman of the Tribal
Council. See id. It described the entry of default judgment,
alleged that a writ of execution might issue on the following day
and it asserted that a seizure of schocl property would cause
irreparable injury to the school district. See id. The district
court issued a restraining order preventing the tribal defendants
“from attempting to assert jurisdiction over plaintiffs [the
school district] or issuing writs of execution,” until otherwise
ordered by the district court. See id.

After the temporary restraining order expired, a hearing was
held on defendant’s Motion to Dismiss and plaintiff’s Motion for
Preliminary Injunction. See National Farmers Union, 471 U.S. at
848, 105 S.Ct. at 2450. Subsequently, a permanent injunction was
entered and enjoined the tribal defendants against any execution
of the tribal court judgment. See id. The district court
reasoned that the Crow Tribal Court lacked subject matter
jurisdiction over the tort that was the basis for the default
judgment. See 1d.

On appeal, the Ninth Circuit, without reaching the merits of
whether the tribal court had jurisdiction, concluded that the

district court’s exercise of jurisdiction could not be supported

- 11 -
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on any constitutional, statutory, or common-law ground and
reversed. See id.

Ultimately, the United States Supreme Court held that “the
question [of] whether an Indian tribe retains the power to compel
a non-Indian property owner to submit to the civil jurisdiction
of a tribal court is one that must be answered by reference to
federal law and is a ‘federal question’ under § 1331.” National
Farmers Union Ins. Co., 471 U.S. at 852, 105 S.Ct. at 2451.
Essentially, the Supreme Court reasoned that because the school
district argued “federal law has divested the Tribe of this
aspect of sovereignty, it is federal law in which they rely as a
basis for the asserted right of freedom from the Tribal Court
interference.” Id. at 853, 105 S.Ct. at 2452. The Supreme Court
noted the district court “correctly concluded that a federal
court may determine under § 1331 whether a tribal court has
exceeded the lawful limits of its jurisdiction.” Id.

While the Supreme Court recognized that the district court
properly considered the matter under § 1331, it reversed the
judgment because the school district failed to exhaust its tribal
court remedies. See id. at 85%6, 105 S§.Ct. at 2454,

We believe that examination should be

conducted in the first instance in the Tribal

Court itself . . . Moreover, the orderly

administration of justice in the federal

court will be served by allowing a full

record to be developed in the Tribal Court

before either the merits or any question

concerning appropriate relief is addressed.

The risks of the kind of “procedural

nightmare” that has allegedly developed in

this case will be minimized if the federal

court stays its hand until after the Tribal

Court has had a full opportunity to determine

its own jurisdiction and to rectify any
errors it may have made. Exhaustion of

- 12 -
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