IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF ARI ZONA

DARRELL C. RI FFETH
No. ClV 96-595 PHX RCB
Plaintiff,
ORDER
VS.

SHEET METAL WORKERS' LOCAL
UNI ONS AND COUNCI LS PENSI ON
PLAN, et al .,

Def endant s.

N N N N N N N N N N N N

Plaintiff Darrell C. Giffeth ("Giffeth") filed an
ERI SA conplaint in state court against two | abor unions of
whi ch he was an enpl oyee and agai nst two enpl oyee benefit
pl ans of which he was a participant. That conpl aint
contains two clainms: Under the first claim Giffeth alleges
that he was not paid pension benefits at a rate that was
properly due to him Under the second claim Giffeth

al l eges that Defendants failed to pay himdisability



benefits to which he was entitled. That conplaint was
thereafter renoved to this court. On March 22, 1996
pursuant to a stipulation, the court dism ssed the defendant
| abor unions w thout prejudice. Pending before the court is
t he remai ni ng defendants' notion for sunmary judgnent of
Giffeth's second claim Oral argunents were held on
Monday, Septenber 8, 1997. At the end of those argunents,
the court took the matter under advisenent. The court now
rul es.

l. BACKGROUND

The follow ng facts are undi sputed. From January 1,
1982 to January 17, 1992, Giffeth was enpl oyed by the Sheet
Met al Workers' International Association (the "Union").
[ Stipul ated Statenent of Facts, "SSOF, " 2]. During his
enpl oynment, he participated in the Sheet Metal Wrkers Local
Uni ons and Councils Pension Plan ("LU&C Plan"). [SSOF {5].
Under the LU&C Plan, a participant is eligible for a
disability pension if he becones "totally disabled" while
"actively enployed as a Covered Person." [SSOF 16]. The
Pl an defines a "covered person” as a "[s]alaried [o]fficial
of a[l]ocal [u]lnion,” and a "salaried official” is an
enpl oyee who is elected or appointed to a conpensated office

or position in a Local Union."™ [SSCF Y6]. In turn, the



Plan defines a total disability as foll ows:

Section 9. Total Disability.

(a) A Covered Person shall be deened totally disabled

hereunder only if the Social Security Adm nistration

has determ ned that such Covered Person is entitled to

a Social Security Disability Benefit in connection with

his O d Age and Survivors' Insurance Coverage . . . In

addition, the Trustees [of the LU&C Plan] may, in their
sol e judgnent, require nedical evidence that he had

been totally disabled by injury or disease so as to be
prevented thereby fromcontinuing in his enploynent as

a Covered Person, and that he is unable to engage in,

or secure, any other enploynment or gainful pursuit.
[ SSOF 16].

On January 17, 1992, Giffeth resigned fromthe Union,
citing a disabling heart condition as the reason for his
resignation. [SSOF 112,7]. On June 7, 1993, Giffeth
applied for disability benefits under the LU&C Pl an. [ SSCF
18]. In his disability application, he states that he had
beconme di sabl ed on January 17, 1992, the day he term nated
enpl oynment with the Union, and that his disability was a
severe coronary artery disease. [ld.]. However, also in
that application, Giffeth indicated he continued to work as
a "consultant” for the Union until October 15, 1992. The
LULC Pl an denied that application initially and on appeal

because a finding of disability by the Social Security

Adm ni stration (SSA) was a condition precedent for receiving



di sability benefits under the Plan and because Giffeth had
not yet received such a finding.

Accordingly, Giffeth applied for a Social Security
disability pension. Hi s application stated, "I becane
unabl e to work because of a disabling condition on Cctober
15, 1992." [SSOF f11]. He also filed a "disability report™
whi ch stated that, after January 17, 1992, he worked as a
busi ness manager from February 1992 to October 1992. [ SSOF
113]. A "vocational report” and an "activities of daily
[iving questionnaire"” also contained simlar information.

[ SSOF Y14]. Finally, as part of that application, Giffeth
submtted an "Attendi ng Physician's Statenent of D sability"
conpl eted and signed by his treating cardiol ogi st, Russell

S. Ruzich, MD. In that statenment, Dr. Ruzich stated that
Giffeth's disability began on October 10, 1992 and that
Giffeth had been totally disabled fromthat date to the
present. [SSOF 15].

The SSA denied Giffeth's claimon initial review and
upon reconsideration but granted it after a hearing before
an Adm nistrative Law Judge ("ALJ"). The ALJ determ ned
that Giffeth's disability began on October 15, 1992. [ SSOF
1917, 18, 20].

On Novenber 15, 1994, Giffeth wote a letter to the
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Adm ni strators of the LU& Plan, notifying themas to his
Social Security award and requesting that he be awarded
disability benefits under the Plan. [SSOF f21]. On
Decenber 5, 1994, the Adm nistrators of the Plan denied
Giffeth's application, reasoning that the Plan required
both that he be approved for social security disability
benefits and that he be actively enployed as a covered
person when he becane totally disabled; that he was a
"covered person” only until January 17, 1992; that he becane
totally disabled on Cctober 15, 1992; and that, therefore,
he was not a "covered person” when he becane totally
di sabled. [SSOF 122]. Giffeth appeal ed, but the Plan
Adm ni strator reached the sane determ nation on appeal .
[ SSOF 123,24]. Now, Giffeth has filed a conpl aint
al l eging that the decisions of the LU&C Pl an
Adm ni strator(s) violate ERI SA.

1. STANDARD OF REVI EW

Summary judgnent is appropriate where no genui ne issue
exists as to any material fact and where the noving party is
entitled to judgnent as a matter of law Fed. R Cv. P.
56(c). In determ ning whether to grant summary judgnent,
the court will review the facts and inferences in the |ight

nost favorable to the nonnoving party. Matsushita Elec.
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| ndus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 577

(1986) .

However, the nere existence of sone alleged factual
di spute between the parties will not defeat an otherw se
properly supported notion for sumrmary judgnent. The
requirenent is that there be no genuine issue of nmaterial

fact. Anderson v. Liberty Lobby., Inc., 477 U S. 242, 247-48

(1986). A "material fact" is any factual dispute that m ght
affect the outcone of the case under the governing
substantive law. 1d. at 248. A factual dispute is
"genuine" if the evidence is such that a reasonable jury
could resolve the dispute in favor of the nonnoving party.
Id.

Mor eover, the noving party is entitled to judgnent as a
matter of law if the nonnmoving party has failed to nake a

sufficient showing on an essential elenent of her case with

respect to which she has the burden of proof. Celotex Corp.

v. Catrett, 477 U. S. 317, 323-24 (1986). The noving party

need not support its notion with affidavits or other simlar
materi al negating essential elenents of the nonnoving
party's claim [d.

Finally, a nonnmoving party cannot rest upon nere

al l egations or denials in the pleadings or papers.

6



Anderson, 477 U.S. at 250. |Instead, the nonnoving party
nmust set forth specific facts showing that there is a
genuine issue for trial. 1d. If the nonnoving party's
evidence is nerely colorable or is not significantly
probative, a court may grant sunmary judgnment. 1d. at 249-
50 ("[T] he nere existence of a scintilla of evidence in
support of plaintiff's position will be insufficient.").
[T, DI SCUSSI ON
The sol e i ssue pending before the court is whether the
LU&C Pl an Adm nistrator(s) properly denied Giffeth a
di sability pension under the terns of the LU& Plan. In
resolving this issue, however, the court does not conduct a
de novo review of the LU&C Plan Adm nistrator(s)’
determ nations. Rather, where a pension plan vests its
adm nistrators with discretionary authority to determ ne
eligibility or construe the plan terns -- as the LU&C Pl an

does here,! the court may review the admnistrator's

1A plan confers discretion when it "includes even one
i nportant discretionary elenent, and the power to apply that
el enent i s unanbi guously retained by its adm nistrator.™
Snhow v. Standard Ins. Co., 87 F.3d 327, 330 (9th Cr. 1996).
Here, at |east three provisions of the LU& Pl an vest the
Plan Adm nistrator(s) with discretionary authority. Section
3 of the LU&C Pl an states that the Plan's trustees:

shal | subject to the requirenents of |aw, be the sole

judges of (a) the standard of proof required in any

case; (b) the application and interpretation of this
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determ nations only for an abuse of discretion.? Firestone

Plan; (c) the entitlenment to or anobunt of a pension;
(d) the crediting of Future or Past Service; and the
deci sions of the Trustees with respect to any of the
foregoi ng shall be final and binding on all parties.
Section 9 of the Plan states that the Plan's Trustees
may, in their sole judgnment, require medical evidence
that [an applicant] had been totally disabled by injury
or disease so as to be prevented thereby from
continuing in his enploynent . . . and that he is
unabl e to engage in, or secure, any other enploynment or
gai nful pursuit.
Finally, Section 7 of the Plan states that Trustees "may
adopt such adm nistrative interpretations of the Rules and
Regul ations of the Plan as they consider necessary to carry
out the intent and purpose of the Plan and provide for
effective adm nistration thereof." [Defs. Mot. Dism at 4-
5] .

2 In his response to Defendants' notion in |inmne,
Giffeth raises for the first tinme that the plan terns are
anbi guous and that the court nust therefore apply a de novo
rather than an abuse of discretion standard of review Yet
he never raises such an argunent in his response to
Def endants' notion for summary judgnent. Nonethel ess, even
if Giffeth had raised this argunment in the latter pleading,
t he argunent woul d have been neritl ess.

Under Ninth Grcuit authority, the court nust review de
novo whether the Plan's terns are anbi guous. Patterson v.
Hughes Aircraft Co., 11 F.3d 948, 950 (9th GCr. 1993). And
anbiguities in the plan are resolved in the participant's
favor, except if the plan was the product of collective
bar gai ni ng agreenents reached after arns-|ength bargaining
bet ween parties of equal power. |1d. at 950 n.3. However,
it is axiomatic that the de novo standard is triggered only
when the participant argues that the plan terns at issue are
anbi guous. That is, the de novo standard does not apply
where the participant contends that plan termA is
anbi guous, but does not argue that plan term B is anbi guous
even though he was deni ed benefits based on plan term B.

Any other rule would make no sense since, even if the court
were to resolve the anmbiguity in plan termA in the
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Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989);

Wnters v. Costco Wolesale Corp., 49 F.3d 550, 552 (9th

Cr. 1995), cert. denied, 116 S. C. 276 (1995). Under this

standard, the court can reverse a decision of the plan
adm nistrator only if the decision is nade w thout
explanation, or in a way that conflicts with the plain

| anguage of the plan, or is based on clearly erroneous

findings. Atwood v. Newmont Gold Co., Inc., 45 F. 3d 1317,

1323-24 (9th Cir. 1995); Taft v. Equitable Life Assurance

Soc'y, 9 F.3d 1469, 1472-73 (9th Cr. 1993). Here, the only
i ssue raised by the parties is whether the adm nistrator's
findings were clearly erroneous; the court concludes they

are not.

participant's favor, this would not affect the plan
adm nistrator's ultimate finding that the participant was
not entitled to benefits under plan term B.

That is precisely the situation in this case. Giffeth
argues that the plan is anbi guous because "it does not put
any time limts on a covered person qualifying for Soci al
Security Disability Benefits after becom ng disabled while
engaged in covered enploynent.” [Pl. Resp. Mot. Lim at 3].
However, as Defendants note, this argunent is a "red
herring"” since Giffeth was ultimtely denied benefits not
because he failed to qualify for Social Security Disability
Benefits within a certain tinme period, but rather because he
was not totally disabled while he was enpl oyed as a covered
per son.

Accordingly, absent Giffeth's argunent that the plan
terms at issue in this case are anbi guous, the court wl|l
apply the abuse of discretion standard.
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Under the LU&C Pl an, an enployee is eligible for
disability benefits only if he becones "totally disabl ed"
while he is actively enployed as a "covered person." [ SSOF
1 6]. It is undisputed by the parties that Giffeth was a
"covered person” only until January 17, 1992. [ SSCF {6].
Accordingly, to obtain disability benefits under the Pl an,
Giffeth had to show that he was "totally disabled" at |east
by January 17, 1992. The Plan Adm nistrator found that
Giffeth had failed to nake such a show ng since evidence
indicated that Giffeth becane totally disabled on COctober
15, 1992, nine nonths after he was no | onger a "covered
person. "

That evidence included the followng. First, the SSA
found that Giffeth becane di sabled on Cctober 15, 1992.

[ SSOF 20]. Further, in a report submtted to the SSA,
Giffeth's own cardiologist, Dr. Ruzich, indicated that
Giffeth's disability began on October 15, 1992. [ SSOF
115]. Finally, Giffeth's own statenents to the LU&C Pl an
and the SSA indicate that his disability began on Cctober
15, 1992. [SSCF |1 8-9, 11-14]. Gven the above
overwhel m ng evi dence, the court finds that the Pl an

Adm ni strator did not abuse his discretion in reaching the

deci si on he di d.
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Giffeth's argunments to the contrary are unpersuasi ve.
First, Giffeth relies on an affidavit drafted by Dr. Ruzich
to argue that he was totally disabled on or before January
17, 1992. However, that affidavit was not part of the
evi dence submtted to the Plan Admi nistrator. Under an
abuse of discretion standard, the court can review only
evi dence presented to or considered by the adm nistrators or

trustees.® Wnters, 49 F.3d at 553; MKenzie v. Gen. Tel.

3 Defendants have also filed a notion in |imne
argui ng that the Ruzich affidavit should be excluded. In
response, Giffeth raised two argunents: (1) The court
shoul d consider the affidavit because it does not contain
any "new substantive facts" not presented to the plan
adm nistrator, and (2) the court should consider the
af fidavit because a de novo standard applies since the plan
ternms are anbi guous. Both argunents are neritless.

Giffeth's first argunent is neritless because the
affidavit does contain new facts, since, as Defendants note,
there are several inconsistencies between the affidavit and
the adm nistrative record. For exanple, while the
adm nistrative record indicates that Ruzich had previously
told the SSA that Giffeth's disability "began Oct ober 10,
1992, and that Giffeth had been totally disabled fromthat
date to the present” [SSCF 115], his current affidavit
attests that Giffeth was "di sabled for any type of
substantial gainful enploynment” by January of 1992 [Ruzich
Aff. at Y4]. Further, if indeed the Ruzich affidavit does
not contain any "new facts,” the court is noved to wonder
why Giffeth would feel the need to suppl enent the
adm nistrative record wth evidence that already exists in
that record. As to Giffeth's second argunent, the court
has already rejected this argunent in footnote 2 of this
order.

Therefore, the court will grant Defendants' notion in
[im ne.
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Co., 41 F.3d 1310, 1316 (9th Cr. 1994), cert. denied, 514

U S. 1066 (1995); Taft, 9 F.3d at 1471.

Second, even if the affidavit was adm ssible, it does
not warrant reversal for two reasons. In his affidavit, Dr.
Ruzi ch does not state that Giffeth was disabled on or
before January 17, 1992; rather, he only attests that

Giffith was disabled by January of 1992. [See Ruzich Aff.

4] . Accordingly, Ruzich's affidavit is not necessarily
inconsistent with the LU& Plan Adm nistrator's finding that
Giffeth was not disabled by January 17, 1992. Moreover,
even if Dr. Ruzich had stated that Giffeth was di sabled on
or before January 17, 1992, this evidence would not warrant
reversal. Under an abuse of discretion standard, the court
must affirmthe admnistrator's decision if it rests on sone
evi dence, even if there is evidence to the contrary and even
if the court would have reached a different concl usion.

E.g., Pokratz v. Jones Dairy Farm 771 F.2d 206, 208 (7th

Cr. 1985) (overruled on other grounds); Khan v. G otnes

Metalforming Sys., Inc., 679 F. Supp. 751, 762 (N.D. 111.

1988); FElinchbaugh v. Chicago Pneumatic Tool Co., 531 F

Supp. 110, 113 (D. Pa. 1982). Here, as indicated above,
the Plan Adm nistrator relied on overwhel m ng and conpel | i ng

evi dence in reaching his decision; accordingly, even if
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Ruzich's affidavit or any other evidence previously offered
by Giffeth contradicts that decision, the court cannot
conclude that the Plan Adm nistrator abused his discretion.
Finally, the cases Giffeth cites to are inapposite
because they involve the Social Security Act* or state
wor knmen' s conpensation acts.® They are inapposite because
these acts define "disability" differently than the Pl an.
The Social Security Act defines disability as the inability
to engage in "substantial gainful activity,” 42 U S. C
8423(c)(2); in turn, nost of the state acts define
"disability" as the inability to performthe duties of
former enploynment w thout great pain or great hazard to
safety of hinself or others. These definitions are
different fromthe definition of "total disability" in the
LUKC Plan; to be totally disabled under the Plan, a plan
partici pant nmust be unable to continue in his enploynent as

a covered person and to engage in or secure any other

4 E.g., Perkins v. Ribicoff, 201 F. Supp. 332 (E D
Ark. 1961); Peck v. Ribicoff, 193 F. Supp. 450 (E. D. Va.
1961); Adans v. Flemm ng, 173 F. Supp. 873 (D. Vt. 1959),
rev'd by 276 F.2d 901 (2d Cr. 1960).

> E.g., Luciani v. Wrknen's Conpensation Appeal Bd.,
520 A 2d 1256 (Pa. Cmwth. 1987); Ownens-Corning Fiberglass
V. Indus. Commin, 362 N.E 2d 335 (IIl. 1977); Helns v.
Enployers Mut. Liability Ins. Co. of Wsconsin, 95 So.2d 46
(La. App. 1957).

13



enpl oyment or gainful pursuit, regardless of whether the
pursuit is "substantial" or not.® [SSOF 16]. Accordingly,
the fact that plaintiffs with disabilities simlar to
Giffeth were found to be "disabl ed" under these dissimlar
acts in no way inpinges on whether Giffeth should have been
found "di sabl ed" under the LU&C Pl an's nore stringent
definition of "disability."

| T 1S THEREFORE CRDERED gr anti ng Defendants' notion for
sumary judgnent on count 2 of Plaintiff's conplaint (doc.
34).

| T 1S FURTHER ORDERED gr anti ng Def endants' notion in
[imne (doc. 50).

DATED t hi s day of Septenber, [997.

Robert C. Broonfield
United States District Judge

Copi es to counsel of record

® Indeed, in one of the cases Giffeth cites to, the
court makes clear that the Social Security Act does not
require "total disability,” only an inability to do
"substantial gainful activity." Adans, 173 F. Supp. at 878.
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